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Abstract: This article makes an original contribution to the literature on the developing 
area of private enforcement of EU competition law. It delivers a significant, rigorous 
and comprehensive analysis of the transposition across a broad selection of Member 
States (MS) of a major EU Directive introduced with the aim of harmonising and 
facilitation competition law damages actions across the European Union. It looks at 
the implementation of the Directive 2014/104/EU in sixteen MS. It analyses the 
solutions followed by each of those MS in addressing the various issues raised by the 
Directive (liability and compensation, joint liability, statute of limitations, quantification 
of harm, passing-on defence and indirect purchasers claims, access to evidence and 
collective redress). 
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Introduction 
Directive 2014/104/EU (µWKH$QWLWUXVW'DPDJHV'LUHFWLYH¶RUµWKH'LUHFWLYH¶) is 
the latest step in the promotion and facilitation of private enforcement of competition 
law.1 It is binding as to the result to be achieved, but it imposes only a minimum 
degree of protection and allows MS significant discretion in its transposition. In this 
article we look at how it has been implemented in sixteen different MS.2 
7KLV DUWLFOH ZKLFK VXPPDUL]HV WKH UHVXOWV RI D EURDGHU UHVHDUFK SURMHFW3
DQDO\VHV WKH DSSURDFK DGRSWHG LQ HDFK 06 WR WKH WUDQVSRVLWLRQ RI WKH YDULRXV
SHRYLVLRQV RI WKH$QWLWUXVW 'DPDJHV 'LUHFWLYH IRFXVLQJ HVSHFLDOO\ RQ SRWHQWLDO
LQFRPSOHWHRULQDFFXUDWHWUDQVSRVLWLRQQDWLRQDOPHDVXUHVEH\RQGWKHUHTXLUHPHQWV
RIWKH'LUHFWLYHDQGZKDWPRWLYDWHGWKHPDQGLQFRQVLVWHQFLHVEHWZHHQ06ZKLFK
PD\ MHRSDUGL]H WKH XQLIRUPLW\ RI WKH DSSOLFDWLRQ RI (8 &RPSHWLWLRQ /DZ DEVHQW
KDUPRQL]DWLRQE\WKH&RXUWRI-XVWLFHRIWKH(XURSHDQ8QLRQ&-(87KHIROORZLQJ
                                                          
1 Official Journal L349 of December 5th 2014. All articles and recitals mentioned in this paper are 
those of the Directive unless stated otherwise. 
2 Because of the prevalence of private enforcement practice and significance of the Directive 
measures for competition litigation in certain States, all RI WKH µ6WDWHV ZLWK &RQVLGHUDEOH 3ULYDWH
(QIRUFHPHQW([SHULHQFH¶ZLWKLQWKH(8DUHH[DPLQHG%HOJLXP)UDQFH*HUPDQ\,WDO\6SDLQ7KH
Netherlands and the UK). Four additional countries with developing private enforcement experience 
are also included (Greece; Ireland; Portugal and Sweden). In addition, we included countries from 
the May 2004 Accession States (Hungary, Poland and Lithuania). Finally, we selected 2 countries 
IURPµ6WDWHVZLWK/LPLWHG3ULYDWH(QIRUFHPHQW([SHULHQFH¶&\SUXVDQG/X[HPERXUJ 
3 For the purposes of this articOHNH\LVVXHVLQ06¶WUDQVSRVLWLRQ have not been covered, in particular 
in relation to the substantive and temporal scope of the transposition measures, and fuller detail of 
the project and outcomes are set out in The EU Antitrust Damages Directive: Transposition in the 
Member States (Oxford University Press, eds. BJ. Rodger, MS Ferro & F Marcos, due for publication 
in 2018). 
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VHFWLRQVGLVFXVVHVKRZWKH06KDYHDGGUHVVHGWKHNH\LVVXHVDQGFRQWURYHUVLHV
DULVLQJLQWKHFRQWH[WRIWKHWUDQVSRVLWLRQRIWKH'DPDJHV'LUHFWLYH 
 
:KRLVOLDEOHDQGXQGHUZKLFKFRQGLWLRQV" 
$V WKH 'LUHFWLYH SXUSRVHO\ FKRVH QRW WR H[SOLFLWO\ DGGUHVV WKH VXEVWDQWLYH
JURXQGVDQGFRQGLWLRQVIRUOLDELOLW\LWZDVOHIWWRWKH06WRVSHFLI\ZKDWWKHVHPD\
EH ZLWKLQ WKH OLPLWV LPSRVHGE\$UWV DQG7)(8 WRJHWKHUZLWK JHQHUDO
SULQFLSOHVRI(8/DZVXFKDVWKHSULQFLSOHRIHIIHFWLYHQHVVDQGLQDFFRUGDQFHZLWK
DV\VWHPLFDQGWHOHRORJLFDOLQWHUSUHWDWLRQRIWKH'LUHFWLYHLWVHOI 
7KH PRVW REYLRXV OHJDO FRQWURYHUV\ DW WKLV OHYHO ZKLFK WKH 'LUHFWLYH
XQIRUWXQDWHO\FKRVHQRWWRDGGUHVVFRQFHUQVWKHOLDELOLW\RIWKHSDUHQWFRPSDQ\,W
LVVHWWOHG WKDW LQ WKHSXEOLFHQIRUFHPHQWRI(8DQWLWUXVW UXOHVSDUHQWFRPSDQLHV
PD\EHOLDEOHIRUWKHEHKDYLRXURIWKHLUVXEVLGLDULHVRYHUZKLFKWKH\VROHO\RUMRLQWO\
H[HUFLVHGHFLVLYH LQIOXHQFHHYHQ LI WKH\ZHUHXQDZDUHRI WKHDQWLWUXVW LQIULQJLQJ
EHKDYLRXUDQGWKDW WKLV LQIOXHQFHPD\EHSUHVXPHG LI WKH\GLUHFWO\RU LQGLUHFWO\
RZQDOORUQHDUO\DOOWKHVKDUHFDSLWDORIWKDWVXEVLGLDU\4+RZHYHUWKLVTXHVWLRQKDV
QRWEHHQVHWWOHGLQDOOWKH06UHJDUGOHVVRIZKHWKHU1&$VDSSO\RQO\QDWLRQDORU
DOVR(8FRPSHWLWLRQODZSRVLWLYHH[DPSOHVDUH$XVWULD,WDO\WKH8QLWHG.LQJGRP
DQG LQSDUW+XQJDU\$VZDV UHFHQWO\EURXJKW WR WKH IRUHIURQWE\ WKH LQIDPRXV
*HUPDQ³VDXVDJHJDS´5VRPH1&$VKDYHVHHQWKHLUDWWHPSWVWRFRPSO\ZLWKWKLV
DVSHFW RI (8 /DZ EORFNHG E\ QDWLRQDO FRXUWV67KLV OHG WR WKH LQWURGXFWLRQ RI D
KDUPRQLVLQJSURYLVLRQLQWKHSURSRVHG(&1'LUHFWLYH7 
0RUHVLJQLILFDQWO\LQWKHFRQWH[WRIWKH'DPDJHV'LUHFWLYHWUDQVSRVLWLRQWKH
VDPHLVVXHRISDUHQWDOFRPSDQ\OLDELOLW\ZLOOKDYHWREHFRQVLGHUHGLQWKHSULYDWH
HQIRUFHPHQWVSKHUH7KLVKDVQRWDV\HWEHHQDGGUHVVHGE\WKH&-(8DQGLWLV
OLNHO\WRUDLVHWKHVDPHFRQVWLWXWLRQDOLVVXHVDQGSRWHQWLDODUJXPHQWVUHJDUGLQJWKH
OLPLWVWRWKHSULPDF\RI(8/DZDVLQWKHSXEOLFHQIRUFHPHQWFRQWH[W$OWKRXJKWKH
LVVXH ZDV UDLVHG GXULQJ WKH GUDIWLQJ RI WKH 'LUHFWLYH DQG LQ VHYHUDO RI WKH 06
WUDQVSRVLWLRQSUHSDUDWRU\ZRUNVVHHHJWKH1HWKHUODQGVDOPRVWQRQHFKRVHWR
DGGUHVVLWVSHFLILFDOO\WKHH[FHSWLRQVEHLQJ3RUWXJDODQG6SDLQLQVWHDGOHDYLQJLW
XSWRWKHFRXUWVWRGHFLGHRQWKHUHODWLRQVKLSEHWZHHQOLDELOLW\LQDQWLWUXVWDQGWKH
WUDGLWLRQDOFRPSDQ\ODZQRWLRQRIVHSDUDWHOHJDOSHUVRQDOLW\,QWHUHVWLQJO\*HUPDQ\
LQFOXGHGPHDVXUHVLQLWVWUDQVSRVLWLRQRIWKH'DPDJHV'LUHFWLYHWRWU\WRUHVROYHLWV
³VDXVDJHJDS´SUREOHPIRUSXEOLFHQIRUFHPHQWEXWGLGQRWLQFOXGHDQ\SURYLVLRQLQ
UHODWLRQWROLDELOLW\LQSULYDWHGDPDJHVDFWLRQV 
7KHXVHRIFRQFHSWVLQWKHQDWLRQDOOH[VSHFLDOLVVXFKDV³XQGHUWDNLQJ´HJ
%HOJLXP /X[HPERXUJ WKH 1HWKHUODQGV DQG 3RUWXJDO ³DJUHHPHQW´ &\SUXV RU
³EUHDFK RI DQWLWUXVW ODZ´ )UDQFH OHDGLQJ GLUHFWO\ RU LQGLUHFWO\ EDFN WR WKH
                                                          
4 SeH % &RUWHVH ³3LHUFLQJ WKH &RUSRUDWH 9HLO LQ (8 &RPSHWLWLRQ /DZ 7KH 3DUHQW 6XEVLGLDU\
RelationshiS DQG $QWLWUXVW /LDELOLW\´ in B Cortese (ed) EU Competition Law. Between Public and 
Private Enforcement, Kluwer 2014, 73-&.RHQLJ ³&RPSDULQJ3DUHQW&RPSDQ\/LDELOLW\ LQ(8
DQG86&RPSHWLWLRQ/DZ´World Competition 69. 
5 See e.g.: hhttp://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2017 
/26 _06_2017_Bell_Wurstkartell.html.  
6 Se 06 6RXVD )HUUR ´The Portuguese «Sausage Gap»: Parent Company Liability for Antitrust 
Infringements Not Yet Assured in PortugDO´European Competition and Regulatory Law 
Review 266. 
7 See Proposal for a Directive to empower the competition authorities of the Member States to be 
more effective enforcers and to ensure the proper functioning of the internal market, COM(2017)142 
final, Art. 12(3): ³0HPEHU6WDWHVVKDOOHQVXUHWKDWWKHQRWLRQRIXQGHUWDNLQJLVDSSOLHGIRUWKHSXUSRVH
RILPSRVLQJILQHVRQSDUHQWFRPSDQLHVDQGOHJDODQGHFRQRPLFVXFFHVVRUVRIXQGHUWDNLQJV´. 
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FRPSHWLWLRQODZFRQFHSWRIHFRQRPLFXQLWPD\DOOKDYHFRQVHTXHQFHVIRUWKHVFRSH
RI OLDELOLW\ RI SDUHQW FRPSDQLHV VXEMHFW WR LQWHUSUHWDWLRQ E\ WKH QDWLRQDO DQG
(XURSHDQ&RXUWV8 
&RQVLGHULQJWKHWUDGLWLRQDODSSURDFKRIPDQ\QDWLRQDOFRXUWVWRWKLVLVVXHLQ
SXEOLF HQIRUFHPHQW WKH RXWFRPH LQ PDQ\ 06 LV IDLUO\ SUHGLFWDEOH$EVHQW FOHDU
LQVWUXFWLRQVIURPWKH&-(8 LW LVVXJJHVWHGWKDWPRVWQDWLRQDOFRXUWVDUH OLNHO\WR
UHIXVH WR ILQG SDUHQW FRPSDQLHV OLDEOH LQ OLQH ZLWK WKH &-(8 DSSURDFK WR SXEOLF
HQIRUFHPHQWOLDELOLW\7KHFKRLFHRI06OHJLVODWRUVWRUHPDLQVLOHQWRQWKLVLVVXHLV
WKXV GLVDSSRLQWLQJ EXW SHUKDSV LQHYLWDEOH JLYHQ WKH KRVWLOLW\ RI PDQ\ QDWLRQDO
SULYDWHODZH[SHUWVDQGMXGJHVWRWKHVXJJHVWLRQWKDWWKHJHQHUDOUXOHVRISDUHQW
FRPSDQ\OLDELOLW\FRXOGEHVHWDVLGHLQWKHVHVLWXDWLRQV 
%HIRUH WKH FRXUWV RI WKH 1HWKHUODQGV SDUHQWDO OLDELOLW\ LQ WRUW IRU DQWLWUXVW
LQIULQJHPHQWV³LVDKRWO\GHEDWHGLVVXH´EXWRQH'LVWULFW&RXUWKDVDOUHDG\UXOHGRXW
SDUHQWDO OLDELOLW\ LQ VXFK FRQWH[WV LQ DFFRUGDQFH ZLWK ZKDW LV EHOLHYHG WREH WKH
GRPLQDQWRSLQLRQDPRQJVWOHJDOVFKRODUV,QFRQWUDVWWKHFRXUWVRIWKH8.VHHPWR
DSSURDFKWKHTXHVWLRQRQWKHDVVXPSWLRQWKDWWKH&-(8LVOLNHO\WRH[WHQGWRWKH
SULYDWHHQIRUFHPHQWVSKHUHLWVFDVHODZRQWKLVLVVXHIURPWKHSXEOLFHQIRUFHPHQW
VLGHDQGWKHUHLVDOUHDG\DWOHDVWRQHSUHFHGHQWZKHUHSDUHQWDOOLDELOLW\XQGHUWKH
VLQJOHHFRQRPLFXQLWGRFWULQHZDVUHFRJQL]HG9$VLPLODUDSSURDFKZDVDOVRWDNHQ
LQDFDVHLQ$XVWULD10 
7KH6SDQLVKDQG3RUWXJXHVHWUDQVSRVLWLRQPHDVXUHVVWDQGDORQHLQH[SOLFLWO\
GHDOLQJZLWKWKLVLVVXH%RWKVHWVRIPHDVXUHVHVWDEOLVKUXOHVIRUWKHFLYLOOLDELOLW\RI
WKH SDUHQW FRPSDQ\ IRU DQWLWUXVW LQIULQJHPHQWV FDUULHG RXW E\ VXEVLGLDULHV 7KH
6SDQLVK ODZH[FOXGHV WKH OLDELOLW\RI WKHSDUHQWZKHQ LWZDVQRWDEOH WRH[HUFLVH
GHFLVLYH LQIOXHQFH RYHU WKH VXEVLGLDU\ 7KH 3RUWXJXHVH ODZ IXUWKHU FRGLILHV WKH
&-(8
V FDVHODZ RQ WKH SUHVXPSWLRQ RI H[HUFLVH RI GHFLVLYH LQIOXHQFH IRU
VKDUHKROGLQJVRIDWOHDVWLQWKHVXEVLGLDU\XQGHUWDNLQJ 
$SRWHQWLDOO\HYHQPRUHFRPSOLFDWHGLVVXHFRQFHUQVWKHOLDELOLW\RIFRPSDQLHV
ZLWKLQWKHHFRQRPLFXQLWZKLFKDUHQRWFDSDEOHRIKDYLQJGLUHFWRULQGLUHFWFRQWURO
RYHU WKH FRPSDQ\ ZKLFK FDUULHG RXW WKH LQIULQJHPHQW (YHQ LQ WKH SXEOLF
HQIRUFHPHQWFRQWH[W(XURSHDQFDVHODZKDVQRW\HWFODULILHGLIDVXEVLGLDU\PD\
EHGHHPHGUHVSRQVLEOHIRUWKHEHKDYLRURILWVSDUHQWRURIDGLIIHUHQWVXEVLGLDU\RI
WKHJURXSZKHQLWLWVHOIGLGQRWSDUWLFLSDWHLQWKHLQIULQJHPHQW111RQHRIWKHQDWLRQDO
WUDQVSRVLWLRQV H[SOLFLWO\ DGGUHVV WKLV LVVXH EH\RQG WKH SRVVLEOH FRQVHTXHQFHV
ZKLFKPD\GHULYH IURPWKHXVHRIFRQFHSWVVXFKDV³XQGHUWDNLQJ´7KH*HUPDQ
SURYLVLRQ ZKLFK FORVHG WKH ³VDXVDJH JDS´ IRU SXEOLF HQIRUFHPHQW UHIHUV RQO\ WR
SDUHQWFRPSDQLHV12DQGDFFRUGLQJO\GRHVQRWSURYLGHIRUWKHLPSRVLWLRQRIILQHVRQ
VXEVLGLDULHV LQ WKHVH VLWXDWLRQV QRU GRHV LW FRQVLGHU WKH SULYDWH HQIRUFHPHQW
                                                          
8 In France, the discussion is made more complex by the replacement of a reference to liability of 
WKH³XQGHUWDNLQJ´LQDGUDIWYHUVLRQIRUDUHIHUHQFHWROLDELOLW\RI³QDWXUDORUOHJDOSHUVRQV´ 
9 At least in England and Wales, and notably the CompetitioQ$SSHDO7ULEXQDOµ&$7¶LQ-XO\th 
2016 Case 1241/5/7/15 (T) 6DLQVEXU\¶V6XSHUPDUNHWV/WGY0DVWHUFDUG,QF	RWKHUV [2016] CAT 
11. 
10 See Judgment of the Oberste Gerichtshof of August 2nd 2012 (case no. 4 Ob 46/12m) ¶ 7.4 
11 The issue has been addressed, but not decisively so, in: GCEU Judgment of March 11th 1999, 
Siderúrgica Aristrain Madrid (T-156/94) EU:T:1999:53, ¶¶140-142, overturned by CJEU Judgment 
of October 2nd 2003, Siderúrgica Aristrain (C-196/99P) EU:C:2003:529, ¶¶98-100; and in GCEU 
Judgment of September 27th 2006, Jungbunzlauer (T-43/02) EU:T:2006:270, ¶¶ 125-130. See also 
Opinion AG Kokott in Akzo Nobel (C-97/08P) EU:C:2009:262, ¶97; and Opinion AG Mengozzi in 
Siemens Österreich (C-231/11P) EU:C:2013:578, ¶80. 
12 See section 81, para 3(a) Gesetz gegen Wettbewerbsbeschränkungen (GWB). 
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FRQWH[W,QWKH8.WKHUHDUHDOUHDG\FRQWUDGLFWRU\UXOLQJVLQWKLVUHJDUG13$'XWFK
FRXUWKDVDOVR UHIXVHG WR ILQGDVXEVLGLDU\ OLDEOHXQGHU WKHVLQJOHHFRQRPLFXQLW
GRFWULQHDOWKRXJKLQWKHVSHFLILFFDVHLWZDVDEOHWRILQGLWOLDEOHXQGHUJHQHUDOWRUW
UXOHV14 
)LQDOO\LQVRPH06WKHUHKDVEHHQVRPHFRQVLGHUDWLRQJLYHQDVWRZKHWKHU
PDQDJHUVRIXQGHUWDNLQJVPD\DOVREHKHOGMRLQWO\DQGVHYHUDOO\OLDEOHIRUDQWLWUXVW
GDPDJHVZKHUH WKH\ZHUHGLUHFWLQJRU UHVSRQVLEOH IRU WKHDFWLRQV OHDGLQJ WR WKH
LQIULQJHPHQW,Q*HUPDQ\D&RXUWRI$SSHDOVKDGLQWHUSUHWHGJHQHUDOOLDELOLW\UXOHV
DVDOORZLQJIRUWKLVDQGDOUHDG\KHOGPDQDJHUVOLDEOHLQRQHFDVH15DQGWKH*HUPDQ
WUDQVSRVLWLRQPHDVXUHLQFOXGHVDSURYLVLRQZKLFKPD\EHUHDGDVFRQILUPLQJWKLV
UXOLQJ ,Q 3RUWXJDO ZKHUH PDQDJHUV FDQ DOVR EH ILQHG E\ WKH 1&$ IRU DQWLWUXVW
LQIULQJHPHQWVVRPHDXWKRUVVXJJHVWWKDWFLYLOOLDELOLW\LVDOVRDSRVVLELOLW\16 
7KHUH LV D FDVH DOUHDG\ SHQGLQJ EHIRUH WKH &-(8 UHIHUUHG E\ D 6ZHGLVK
FRXUW ZKLFK DVNV WKH IXQGDPHQWDO TXHVWLRQ DW WKH EDVH RI PRVW OLDELOLW\ LVVXHV
GLVFXVVHG KHUH VSHFLILFDOO\ ZKHWKHU WKH GHWHUPLQDWLRQ RI ZKR LV OLDEOH LV WR EH
XQGHUWDNHQ E\ DSSO\LQJ (8 ODZ RU QDWLRQDO ODZ 7KH UHIHUUDO DVNV WKH &-(8
VSHFLILFDOO\DERXWWKHLVVXHRISDUHQWFRPSDQ\OLDELOLW\XQGHUWKHVLQJOHHFRQRPLF
XQLW GRFWULQH DQG WKH H[WHQW WR ZKLFK LW PXVW EH DSSOLHG LQ SDUDOOHO ZLWK SXEOLF
HQIRUFHPHQWFDVHODZRQWKDWLVVXH17 
 
-RLQWOLDELOLW\LPPXQLW\UHFLSLHQWVDQG60(V 
7UDQVSRVLQJWKHUXOHVUHODWLQJWRMRLQWOLDELOLW\DQGSDUWLFXODUO\WRWKHOLDELOLW\RI
LPPXQLW\ UHFLSLHQWVDQGRI60(V18KDVFOHDUO\ OHG WRGLVFUHSDQFLHV LQDSSURDFK
EHWZHHQ06LQFOXGLQJDSSDUHQWLQIULQJHPHQWVRIWKHGXW\WRIDLWKIXOO\WUDQVSRVHWKH
'LUHFWLYH 
,QFRQWUDVWZLWKPDQ\06VXFKDV*HUPDQ\+XQJDU\,UHODQG,WDO\/LWKXDQLD
DQGWKH8.LQ%HOJLXP)UDQFHDQG/X[HPERXUJWKHVHLVVXHVKDYHVRIDUEHHQ
KDQGOHGXQGHUJHQHUDO UXOHV QRWDV MRLQWDQGVHYHUDO OLDELOLW\ EXWDV LQ VROLGXP
                                                          
13 See B 5RGJHU³&RPSHWLWLRQ/DZSULYDWHHQIRUFHPHQW in the UK courts: case-law developments 
2013-´ >@ *&/5  -144. See CAT Judgment of July 14th 2016, 6DLQVEXU\¶V Y
MasterCard et al (1241/5/7/15 (T)), ¶¶ 363(21) to (23); Cooper Tire v Dow Deutschland [2010] EWCA 
Civ 864; and KME Yorkshire v Toshiba Carrier [2012] EWCA Civ 1190.Cooper Tire v Dow 
Deutschland [2010] EWCA Civ 864; E KME Yorkshire v Toshiba Carrier [2012] EWCA Civ 1190. Cf 
Provimi Ltd v Aventis Animal Nutrition SA [2003] ECC 29, ¶¶25-31. In the public enforcement 
FRQWH[WVHH3+XJKHV³&RPSHWLWLRQ ODZHQIRUFHPHQWDQGFRUSRUDWHJURXS OLDELOLW\- adjusting the 
YHLO´>@(&/5 
14 Judgment of District Court for the Eastern Netherlands of September 2nd 2014, TenneT v ABB 
(200.126.185, ECLI:NL:GHARL:2014:6766, JOR2014/1265) 
15 See OLG Düsseldorf, 13/11/2013, VI-U (Kart) 11/13, WuW/E DE-R 4117, 4127 et seq. 
16 See ME Gomes Ramos ³&RUSRUDWH LQGHPQLILFDWLRQH[SHULHQFHV LQ86$DQGGHYHORSPHQWV LQ
*HUPDQ\ ,WDO\DQG3RUWXJDO´European Company and Financial Law Review 723. In the 
UK, see Safeway Stores Ltd v Twigger (CA), [2010] EWCA Civ 1472; [2011] 2 All E.R. 841; 
GLVFXVVHGLQ%5RGJHU³Competition law litigation in the UK courts: a study of all cases 2009-´
[2013] GCLR 6(2), 55-676HHDOVR$5REHUWVRQ³3XOOLQJWKH7ZLJJHUGLUHFWRUVDQGHPSOR\HHVEDFN
LQWKHILULQJOLQHIRUGDPDJHVDIWHU-HWLYLDLQWKH6XSUHPH&RXUW"´>@ECLR 325-326. 
17 Case C-724/17 Vantaan kaupunki. 
18 See C .RHQLJ³0DNLQJFRQWULEXWLRQZRUNWKH liability of privileged and non-privileged injurers in 
(8FRPSHWLWLRQODZ´European Competition Journal 14 110; S Peyer ³7KH$QWLWUXVW'DPDJHV
Directive ±PXFKDGRDERXWQRWKLQJ"´LQ00DUTXLV	5&LVRWWDHGVLitigation and Arbitration in EU 
Law, E Elgar 2015, 33 at 41-(7UXOL³:LOO,WV3URYLVLRQV6HUYH,WV*RDOV"'LUHFWLYH(8
RQ&HUWDLQ5XOHV*RYHUQLQJ$FWLRQVIRU'DPDJHVIRU&RPSHWLWLRQ/DZ,QIULQJHPHQWV´Journal 
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OLDELOLW\ZKLFKLVVOLJKWO\GLIIHUHQWDQGOHVVIDYRXUDEOHWRYLFWLPV:KLOHWKH)UHQFK
DQG%HOJLDQPHDVXUHVVHHPWRKDYHHQVXUHGWUDQVSRVLWLRQLQDFFRUGDQFHZLWKWKH
'LUHFWLYHWKHGLVFUHSDQF\ZDVQRWUHVROYHGLQ/X[HPERXUJDWOHDVWUHJDUGLQJVR
FDOOHG³VHFRQGDU\FRQVHTXHQFHV´19ZKLFKPD\RUPD\QRWDOVREHDIIHFWHGE\WKH
'LUHFWLYH 
6RPH06GHFLGHGWRSURYLGHJXLGDQFHIRUWKHGLVWULEXWLRQRIOLDELOLW\EHWZHHQ
FRLQIULQJHUVDQGIRUWKHH[HUFLVHRIWKHULJKWRIUHFRYHU\ZKLOHRWKHUVHJ%HOJLXP
DQG+XQJDU\GLVFXVVHGWKHLVVXHLQWKHGUDIWLQJRIWKHOHJLVODWLRQEXWGLGQRWLQFOXGH
DSURYLVLRQRQLWLQWKHILQDOYHUVLRQRIWKHLUWUDQVSRVLWLRQPHDVXUHOHDYLQJWKHFRXUWV
WRUHO\RQJHQHUDOUXOHV 
7KH )UHQFK $FW IROORZLQJ VRPH SULRU UXOLQJV E\ QDWLRQDO FRXUWV UHTXLUHV
OLDELOLW\WREHGLVWULEXWHG³LQSURSRUWLRQWRWKHVHULRXVQHVVRIWKHLUIDXOWDQGWRWKHLU
FDXVDO FRQWULEXWLRQ WR WKHKDUP´ DQG WKHVDPHFULWHULDKDYHEHHQ LQFOXGHG LQD
SURSRVDOIRUDUHIRUPRIWKHJHQHUDOFLYLOODZUXOHV,Q*HUPDQ\WKHPHDVXUHPDNHV
RQO\DEURDGUHIHUHQFHWRFDXVDOLW\7KH'XWFKDQG6ZHGLVKPHDVXUHVRQO\PDNH
UHIHUHQFHWRWKH³VKDUHRIWKHKDUP´,Q*UHHFHLWLVVWDWHGWKDWWKHGDPDJHPXVW
EHHTXDOO\DOORFDWHGEHWZHHQFRLQIULQJHUVLIWKHDPRXQWRIHDFKFRQWULEXWLRQFDQQRW
EHGHWHUPLQHGDIDOOEDFNUXOHZKLFKLVSUHVHQWDOVRLQRWKHU06DVWKHJHQHUDO
UXOHLQFLYLOODZ,Q+XQJDU\E\JHQHUDOUXOHVDQ\DSSRUWLRQPHQWVKRXOGEHPDGH
DFFRUGLQJ WRFXOSDELOLW\DQGVXEVLGLDULO\DFFRUGLQJ WRFRQWULEXWLRQDQGDVD ODVW
UHVRUWHTXDOO\ ,Q ,UHODQGJHQHUDO UXOHVVHW IDXOWDV WKHVROHFULWHULRQDQGHTXDO
GLVWULEXWLRQDVDODVWUHVRUW,Q6SDLQWKHJHQHUDOUXOHLVDSSRUWLRQPHQWDFFRUGLQJWR
VKDUHRIWKHKDUP 
7KH3RUWXJXHVHWUDQVSRVLWLRQLVWKHRQO\PHDVXUHZKLFKDFWXDOO\LQFOXGHGD
UHEXWWDEOHSUHVXPSWLRQWKHH[WHQWRIWKHOLDELOLW\RIHDFKSDUWLFLSDWLQJXQGHUWDNLQJ
LV³SUHVXPHGWREHHTXLYDOHQWWRWKHDYHUDJHRIWKHLUPDUNHWVKDUHVLQWKHPDUNHWV
DIIHFWHG E\ WKH LQIULQJHPHQW´ 7KH VDPH VROXWLRQ ZDV FRQVLGHUHG LQ 6ZHGHQ
IROORZLQJDUXOLQJRIWKHQRZ3DWHQWDQG0DUNHW&RXUWWKDWPDUNHWVKDUHVFRXOGEH
XVHGDVJXLGDQFHEXWWKH*RYHUQPHQWEHOLHYHGDQDFWXDOSUHVXPSWLRQZRXOGEH
LQFRPSDWLEOHZLWKWKH'LUHFWLYH 
&RQFHUQVKDYHEHHQUDLVHGVHHHJ%HOJLXPDERXWWKHFRQVHTXHQFHVRI
MRLQW OLDELOLW\DQGWKHSRVVLEOHOLPLWDWLRQRIWKHH[HUFLVHRIWKHULJKWRIUHFRYHU\IRU
XQGHUWDNLQJVWKDWGRQRWDSSHDODQLQIULQJHPHQWGHFLVLRQDQGDUHRUGHUHGWRSD\
FRPSHQVDWLRQ IRU GDPDJHV FDXVHG WR FOLHQWV RI RWKHU SDUWLFLSDWLQJ XQGHUWDNLQJV
ZKR DSSHDO WKH GHFLVLRQ 8QOHVV DQ\ MXGJPHQW DZDUGLQJ FRPSHQVDWLRQ LV
VXVSHQGHGXQWLOWKHSXEOLFHQIRUFHPHQWLQIULQJHPHQWGHFLVLRQEHFRPHVUHVMXGLFDWD
LQUHODWLRQWRDQ\DSSHDOLQJSDUWLHVWKHUHLVDULVNWKDWWKHGHFLVLRQPD\EHZKROO\
RUSDUWO\RYHUWXUQHGDQGWKHXQGHUWDNLQJZKRKDVDOUHDG\SDLGFRPSHQVDWLRQLQOLHX
RIWKHRWKHUSDUWLFLSDQWVZLOOQRWKDYHWKHULJKWWREHFRPSHQVDWHGE\WKHP 
,Q WKH1HWKHUODQGV LWKDVEHHQQRWHG WKDW LW LVXQFHUWDLQZKHWKHU LQIULQJLQJ
XQGHUWDNLQJVPD\EHKHOGOLDEOHIRUSDUWVRIWKHLQIULQJHPHQWLQZKLFKWKH\GLGQRW
SDUWLFLSDWH 7KLV LV HVSHFLDOO\ UHOHYDQW LQ WKH FRQWH[W RI VLQJOH FRQWLQXRXV
LQIULQJHPHQWV VLQFH DQ XQGHUWDNLQJ PD\ EH ILQHG E\ D FRPSHWLWLRQ DXWKRULW\ IRU
SDUWLFLSDWLQJ LQ D EURDGUDQJLQJ FDUWHO RI ZKLFK LW ZDV DZDUH ZKHQ LWV DFWXDO
                                                          
19 In these jurisdictions, the consequences of joint liability addressed in the Directive are considered 
³SULPDU\FRQVHTXHQFHV´%XWWKHUHDUH³VHFRQGDU\FRQVHTXHQFHV´ZKLFKUHPDLQXQWRXFKHGE\WKH
Directive and its transposition, and which are different in ³VROLGDULW\´DQG³in solidum´VLWXDWLRQVVXFK
as: whether an action against one infringer interrupts the limitation period against the other jointly 
liable infringers; whether remission of debt in favour of one infringer liberates all others, and under 
which conditions; and whether an appeal by one co-debtor benefits the others. 
 
 
 
DFWLYLWLHV DUH RQO\ OLPLWHG WR D VPDOO SDUW RI LW XVXDOO\ LQ WHUPV RI SURGXFWV RU
JHRJUDSKLFDUHDV(YHQLIWKHUHTXLUHPHQWVRIWKHFDVHODZRQDVLQJOHFRQWLQXRXV
LQIULQJHPHQWDUHPHWLQWKHSXEOLFHQIRUFHPHQWFRQWH[WLWLVQRW\HWFOHDUZKHWKHU
WKH XQGHUWDNLQJ LQ TXHVWLRQ FDQ EH KHOG MRLQWO\ DQG VHYHUDOO\ OLDEOH LQ SULYDWH
HQIRUFHPHQWDFWLRQVIRUWKRVHSDUWVRIWKHFDUWHOLQZKLFKLWGLGQRWSDUWLFLSDWH 
,Q%HOJLXP*HUPDQ\DQG/LWKXDQLDWKHUHVWULFWLRQRQWKHOLDELOLW\RI60(VKDV
EHHQ WHPSHUHG E\ PDNLQJ WKHP VXEVLGLDULO\ OLDEOH WR FRPSHQVDWH RWKHU LQMXUHG
SDUWLHVZKHQIXOOFRPSHQVDWLRQFRXOGQRWEHREWDLQHGIURPWKHRWKHUSDUWLFLSDQWVLQ
WKH LQIULQJHPHQW DQ H[WHQVLRQ RI WKH VDPH UXOH LQWURGXFHG IRU UHFLSLHQWV RI
LPPXQLW\ ,Q*HUPDQ\ WKH OLPLWDWLRQRI OLDELOLW\RI60(V WR WKHLU RZQGLUHFW DQG
LQGLUHFW SXUFKDVHUV KDV EHHQ UHVWULFWHG WR RQO\ WZR RI WKH SURYLVLRQV RI QDWLRQDO
FRPSHWLWLRQODZDQGQRWWRRWKHUSURYLVLRQVZKLFKPD\DUJXDEO\EHFRQVLGHUHGWR
DOVRSXUVXHWKHVDPHREMHFWLYHVDVDUWLFOHV7)(8DQGLWKDVEHHQDSSOLHG
ERWK WR FODLPV IURP LQMXUHG SDUWLHV DQG WR FRLQIULQJHUV
 FODLPV IRU FRQWULEXWLRQ
DOWKRXJKWKLVLVQRWIRUHVHHQLQWKH'LUHFWLYHLWZDVDUJXHGWREHQHFHVVDU\IRUWKH
HIIHFWLYHQHVVRIWKHLQWHQGHGSURWHFWLRQRI60(V 
,QZKDWPD\EHDUJXHGWREHDUHFWLILFDWLRQRIDQRYHUVLJKW LQWKH'LUHFWLYH
VRPH06VHHHJ*HUPDQ\DQG3RUWXJDOKDYHH[WHQGHGWKLVOLPLWDWLRQRIOLDELOLW\
IRU60(VRVLWXDWLRQVLQZKLFKWKH\DFWHGQRWRQO\DVVXSSOLHUVEXWDOVRIRUZKHQ
WKH\DFWHGDVSXUFKDVHUV ,Q WKH 8.RQHRI WKHFRQGLWLRQV IRU WKLVSURWHFWLRQRI
60(VLVWKDWWKH\KHOGDPDUNHWVKDUHRIOHVVWKDQQRWDW³DQ\WLPH´GXULQJWKH
SHULRG RI WKH LQIULQJHPHQW DV LQ WKH 'LUHFWLYH EXW WKURXJKRXW WKH SHULRG RI WKH
LQIULQJHPHQW$V WR WKHH[FHSWLRQZKLFKDOORZV WKHH[FOXVLRQRI MRLQWDQGVHYHUDO
OLDELOLW\ZKHQLWZRXOGLUUHWULHYDEO\MHRSDUGL]HWKHHFRQRPLFYLDELOLW\RIWKH60(DQG
FDXVHWKHORVVRIYDOXHRI LWVDVVHWV LWKDVEHHQVXJJHVWHGLQ)UDQFHLQDQRQ
ELQGLQJGRFXPHQWRI WKH OHJLVODWLYHSURFHGXUH WKDWFRXUWVPD\ZDQW WR UHIHU IRU
IXUWKHUJXLGDQFHWRWKH&RPPLVVLRQ*XLGHOLQHVRQWKHPHWKRGRIVHWWLQJILQHV 
,Q UHODWLRQ WR LPPXQLW\ UHFLSLHQWV LW KDVEHHQQRWHG WKDW VRPH06 UHIHU WR
OHQLHQF\IRUSDUWLFLSDQWVLQ³FDUWHOV´HJ*HUPDQ\UDWKHUWKDQ³VHFUHWFDUWHOV´DV
LQWKH'LUHFWLYHEXWLWLVQRWHYLGHQWWKDWWKLVZLOOFDXVHDQ\DFWXDOGLVFUHSDQFLHVLQ
SUDFWLFH7KH *HUPDQ WUDQVSRVLWLRQ PHDVXUH ZHQW EH\RQG WKH 'LUHFWLYH ERWK LQ
H[SOLFLWO\VWLSXODWLQJWKDWLWLVXSWRWKHLQMXUHGSDUWLHVWRSURYHDQLQDELOLW\WRREWDLQ
FRPSHQVDWLRQ IURP RWKHU SDUWLFLSDQWV LQ WKH LQIULQJHPHQW DQG LQ FODULI\LQJ WKDW
ZLWKLQWKHVFRSHRI WKHUHOHYDQWH[FHSWLRQ LPPXQLW\UHFLSLHQWVDUHQRWREOLJHGWR
FRPSHQVDWHFODLPVWKDWKDYHEHFRPHWLPHEDUUHGDJDLQVWWKHRWKHULQIULQJHUV 
7KH 'LUHFWLYH DOVR UHTXLUHV 06 WR HQVXUH WKDW WKH OLPLWDWLRQ SHULRG IRU
H[FHSWLRQDOO\ VHHNLQJ GDPDJHV IURP LPPXQLW\ UHFLSLHQWV LV UHDVRQDEOH DQG
VXIILFLHQWEXWPRVW06GHFLGHGQRWWRDGRSWDVSHFLILFVROXWLRQIRUWKLVLVVXH,WLV
QRW FOHDU ZKHWKHU H[LVWLQJ QDWLRQDO JHQHUDO UXOHV ZLOO EH HQRXJK WR HQVXUH WKH
DWWDLQPHQWRIWKLVREMHFWLYHZLWKRXWDGHTXDWHDGDSWDWLRQLQOLJKWRIIRUH[DPSOHWKH
SULQFLSOHRIHIIHFWLYHQHVV,Q*HUPDQ\WKHWUDQVSRVLWLRQPHDVXUHSURYLGHVWKDWLQ
WKHVHFDVHVWKHOLPLWDWLRQSHULRGZLOOQRWVWDUWEHIRUHLWKDVEHHQHVWDEOLVKHGWKDWLW
ZDV LPSRVVLEOH WRREWDLQ IXOO FRPSHQVDWLRQ IURP WKHRWKHU LQIULQJHUVDSURYLVLRQ
ZKLFKLVOLNHO\WRUDLVHGRXEWVDQGOHJDOFRQWURYHUV\ 
 
$FFHVVWRHYLGHQFH 
*HQHUDO,VVXHV 
$FFHVVWRHYLGHQFHZDVLGHQWLILHGDVRQHRIWKHPDLQREVWDFOHVWRVXFFHVVIXO
OLWLJDWLRQLQWKHSULYDWHHQIRUFHPHQWRIFRPSHWLWLRQODZDFURVVWKH(8$FFRUGLQJO\
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WKH'LUHFWLYHLQWURGXFHGDQXPEHURIKDUPRQL]LQJSURYLVLRQVLQWKLVUHJDUG20HYHQ
WKRXJK VRPH UXOHV KHUH DUH DLPHG DW SURWHFWLQJ SXEOLF HQIRUFHPHQW UDWKHU WKDQ
IDFLOLWDWLQJSULYDWHHQIRUFHPHQW1RQHWKHOHVVLQWKLVDUHDWKHUHLVDQH[WUDRUGLQDU\
KHWHURJHQHLW\ EHWZHHQ WKH OHJDO RUGHUV RI WKH GLIIHUHQW 06 PDGH ZRUVW E\ DQ
DFFHQWXDWHG GHJUHH RI OHJDO XQFHUWDLQW\ ZKHQ LQWHUSUHWLQJ DQG DSSO\LQJ WKRVH
QDWLRQDOUXOHV7KLVZDVVREHIRUHWKHWUDQVSRVLWLRQRIWKH'LUHFWLYHDQGWKHHIIHFWV
RIWKLVKHWHURJHQHLW\DUHOLNHO\WROLQJHULQWKHLQWHUSUHWDWLRQRIWKHQHZUXOHV 
,W VKRXOG EH QRWHG IURP WKH RXWVHW WKDW ZKLOH WKH OHJLVODWLYH SURFHGXUH LQ
VHYHUDO06EURXJKWWRWKHIRUHIURQWDUJXPHQWVWKDWDVSHFWVRIWKHQHZDFFHVVUXOHV
ZHUH MXVWLILHG DQG DSSURSULDWH DQG VKRXOG EH DGRSWHG ZLWK D EURDGHU VFRSH RI
DSSOLFDWLRQWKDQVLPSO\IRUDQWLWUXVWGDPDJHVDFWLRQVQR06WRRNWKLVVWHS$QLQLWLDO
GUDIWRIWKH6SDQLVKWUDQVSRVLWLRQSURSRVHGWKHLQWURGXFWLRQRIQHZJHQHUDOUXOHVLQ
WKH&RGHRI&LYLO3URFHGXUHEXWWKLVZDVHOLPLQDWHGIURPWKHILQDOYHUVLRQ7KXVDOO
06KDYHOLPLWHGWKHVFRSHRIWKHQHZDFFHVVUHJLPHWRGLVSXWHVWKDWIDOOZLWKLQWKH
VSHFLILF'DPDJHV'LUHFWLYH WUDQVSRVLWLRQPHDVXUHVDVGHILQHG LQ WKH UHVSHFWLYH
06 PHDVXUHV DV QRWHG VXSUD  WKH VFRSH RI WKH QDWLRQDO UHJLPHV YDULHV
VLJQLILFDQWO\ ,Q DOO 06 WKLV LV OLNHO\ WR UDLVH FRQFHUQV DERXW SRWHQWLDOO\ DEXVLYH
UHOLDQFHRQDOOHJDWLRQVRIDQWLWUXVWLQIULQJHPHQWVLQFDVHVZKLFKDUHPRUHREYLRXVO\
EDVHGRQ LQIULQJHPHQWVRIFRQWUDFWVRURWKHU OHJDOSURYLVLRQV LQRUGHU WREHQHILW
IURP WKLV PRUH IDYRUDEOH DFFHVV UHJLPH ,Q PRVW RI WKH 06 ZKHUH WKH QDWLRQDO
WUDQVSRVLWLRQPHDVXUHLVOLPLWHGWRFODLPVIRUFRPSHQVDWLRQLWPHDQVWKDWSDUWLHV
ZKRVHHNWRSURYHLGHQWLFDODQWLWUXVWLQIULQJHPHQWVEXWRQO\WRREWDLQDGHFODUDWLRQ
RILQYDOLGLW\RUDQLQMXQFWLRQZLOOQRWEHDEOHWRH[HUFLVHWKHVHULJKWVRIDFFHVVWR
HYLGHQFH 
,QVRPH06,UHODQG/X[HPERXUJWKH1HWKHUODQGV6ZHGHQDQGWKH8.LW
ZDVEHOLHYHGWKDWWKHH[LVWLQJQDWLRQDOOHJDOIUDPHZRUNDOUHDG\ODUJHO\DVVXUHGWKH
DWWDLQPHQW RI WKH 'LUHFWLYH
V REMHFWLYHV DQG HYHQ SURYLGHG D JUHDWHU GHJUHH RI
DFFHVVDQGSURWHFWLRQRIFODLPDQWV
LQWHUHVWV1RQHWKHOHVVVHYHUDORIWKH'LUHFWLYH
V
SURYLVLRQVZHUHVWLOOWUDQVSRVHGLQWRWKHVHOHJDORUGHUV 
+RZHYHU LQWKHPDMRULW\RI06ZLWKVWULFWHUSUHH[LVWLQJUXOHVDQG LQVRPH
FDVHVOLWWOHRUQRH[LVWLQJFXOWXUHRIGLVFRYHU\RIGRFXPHQWVWKHWUDQVSRVLWLRQRIWKH
'LUHFWLYH UHTXLUHG WKH LQWURGXFWLRQRIQHZUXOHV UHSURGXFLQJDOORUPRVWRI WKRVH
IRXQGLQWKH'LUHFWLYH,Q3RODQGLQSDUWLFXODULWZDVGHHPHGWKDWWKHQRYHOW\RIWKH
QHZ DSSURDFK LQ WKLV OHJDO RUGHU UHTXLUHG PRUH GHWDLOHG UHJXODWLRQ DW WKH
SURFHGXUDOOHYHO 
&KDQJLQJMXGLFLDOFXOWXUHDQGOHJDOLQVWLQFWV 
7KHJUHDWHUFKDOOHQJHLQWKHVH06ZLWKSUHH[LVWLQJUXOHVZLOOEHWRRYHUFRPH
WKHWUDGLWLRQDOOHJDOLQVWLQFWVRIWKHMXGLFLDU\ZKRPD\WHQGWRLQWHUSUHWWKHQHZUXOHV
LQ OLJKW RI H[LVWLQJ JHQHUDO SULQFLSOHV RI FLYLO SURFHGXUH 7KHVH H[LVWLQJ JHQHUDO
SULQFLSOHV±WKHLQWHUSUHWDWLRQRIZKLFKLVRIWHQDPDWWHURIGHEDWHLQHDFKFRXQWU\±
ZLOOPDNHLWGLIILFXOWIRUFRXUWVWRDFFHSWIRUH[DPSOHWKHLGHDWKDWSDUWLHVPD\QHHG
WRKDYHDFFHVVWRFHUWDLQFRQILGHQWLDO LQIRUPDWLRQDQGWKDWSURSRUWLRQDOVROXWLRQV
IRU VXFK DFFHVV PXVW DQG FDQ EH IRXQG WKDW LW LV SRVVLEOH WR KDYH DFFHVV WR
FDWHJRULHV RI GRFXPHQWV RU WKDW D SDUW\ PXVW EH DEOH WR EH JUDQWHG DFFHVV WR
LQIRUPDWLRQZKLFKLWLVRQO\VXSHUILFLDOO\DEOHWRLGHQWLI\DQGZKLFKLWFDQQRWDSULRUL
                                                          
20 For an overview of these provisions see AC &KLULWD³7KH'LVFORVXUHRI(YLGHQFHXQGHUWKHµ$QWLWUXVW
DamDJHV¶'LUHFWLYH(8´LQ 97RPOMHQRYLü1 Bodiroga-Vukobrat, VM Butorac & I Kunda 
(eds) EU Competition and State Aid Rules: Public and Private Enforcement (Springer 2017) 147-
173. 
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EHVXUHLILWFRQWDLQVUHOHYDQWLQIRUPDWLRQ,WPD\EHGLIILFXOWIRUVRPHFRXUWVWRUHVLVW
WKH LPSRVLWLRQ RI D EXUGHQRI MXVWLILFDWLRQRI WKH DFFHVV UHTXHVW ZKLFK ZRXOGEH
LPSRVVLEOHWRPHHWDQGWKXVGHSULYHWKHULJKWRIDFFHVVRILWVHIIHFWLYHQHVV21 
,QUHODWLRQWRWKHILUVWH[DPSOHPDQ\06VXFKDV%HOJLXP&\SUXV)UDQFH
*UHHFH ,WDO\ /LWKXDQLD /X[HPERXUJ 3RODQG DQG 3RUWXJDO KDYH WDFNOHG WKLV
FRQFHUQE\SURYLGLQJD OLVW RI H[DPSOHVRIPHDVXUHVZKLFKFRXUWV FDQDGRSWDV
FRPSURPLVH VROXWLRQV WR DOORZ VROXWLRQV LQ DFFRUGDQFH ZLWK WKH SULQFLSOH RI
SURSRUWLRQDOLW\ OLPLWV WR ODZIXO XVH RI LQIRUPDWLRQ UHGDFWHG YHUVLRQV QRQ
FRQILGHQWLDOVXPPDULHVGDWDURRPVFRQILGHQWLDOLW\FLUFOHVHWF2WKHUVVXFKDV
WKH 1HWKHUODQGV EHOLHYHG WKDW QDWLRQDO ODZ DOUHDG\ SURYLGHG MXGJHV ZLWK WKH
QHFHVVDU\LQVWUXPHQWVWRDWWDLQWKRVHREMHFWLYHV,WLVFOHDUO\DUJXDEOHWKDWDEVHQFH
RIVSHFLILFDWLRQDW(8OHYHORIZKDWFRQVWLWXWHOHJLWLPDWHJURXQGVIRUFRQILGHQWLDOLW\
DQG ZKLFK VLWXDWLRQV XVXDOO\ UHQGHU D GRFXPHQW QRQZRUWK\ RI SURWHFWLRQ HJ
LQIRUPDWLRQROGHUWKDQ\HDUVLVOLNHO\WRUHVXOWLQKHWHURJHQRXVHQIRUFHPHQWRI(8
/DZDFURVVWKH06 
,Q)UDQFHDGLUHFWDQGLPPHGLDWHULJKWRIDSSHDOWRWKH3UHVLGHQWRIWKH3DULV
&RXUWRI$SSHDODJDLQVWRUGHUVRIGLVFORVXUHRIHYLGHQFHZDVLQVWLWXWHG$VLPLODU
ULJKWRIDSSHDOZDVFUHDWHGLQ*HUPDQ\DQG3RODQG22DQGPD\DOVRH[LVWLQRWKHU
OHJDORUGHUVXQGHUJHQHUDOUXOHVVHHHJ,UHODQG 
5HTXLUHPHQWV WKDW HYLGHQFH UHTXHVWHG EH LGHQWLILHG ³DV SUHFLVHO\ DQG DV
QDUURZO\´DVSRVVLEOHDQGVXSSRUWHGE\DYDLODEOHIDFWVDQGHYLGHQFHHJ%HOJLXP
)UDQFH 6SDLQ PD\ UHLQIRUFH WKH WHQGHQF\ RI FRXUWV WR EH XQUHDVRQDEO\
GHPDQGLQJZKHQDVVHVVLQJWKHMXVWLILFDWLRQRIWKHUHTXHVWIRUDFFHVV 
,QWKLVUHJDUGLWPD\EHXVHIXOWRORRNDWKRZWKHVHLVVXHVKDYHEHHQWDFNOHG
LQMXULVGLFWLRQVZLWKPRUHH[SHULHQFHLQSURYLGLQJVXFKDFFHVVQDPHO\LQWKHFRQWH[W
RI DQWLWUXVW GDPDJHV DFWLRQV DQG ZKLFK KDYH DOUHDG\ EHHQ UHTXLUHG WR VWULNH D
EDODQFHEHWZHHQSURWHFWLQJWKHHIIHFWLYHQHVVRIULJKWVRIFODLPDQWVDQGSUHYHQWLQJ
DEXVLYH EODQNHW GLVFRYHU\ ³ILVKLQJ H[SHGLWLRQV´ ,Q ,UHODQG IRU H[DPSOH WKH
³QHFHVVLW\´RIDQLWHPRIHYLGHQFHKDVEHHQLQWHUSUHWHGDVVRPHWKLQJUHTXLUHGWR
DYRLGDQ³XQIDLUUHVXOWRIWKHSURFHHGLQJV´RUUHTXLUHGWRGLVSRVHRIWKHFDVHPRUH
HIILFLHQWO\ FRVWVDYLQJZLWKLQDQRYHUDOODVVHVVPHQWRISURSRUWLRQDOLW\7KH,ULVK
6XSUHPH&RXUWKDVWLHGWKHDVVHVVPHQWRISURSRUWLRQDOLW\WRDILQGLQJRIOLNHOLKRRG
WKDWDJLYHQGRFXPHQWRUFDWHJRU\RIGRFXPHQWVZLOOFRQWULEXWHWRDGYDQFLQJ WKH
LQWHUHVWV LQ TXHVWLRQ EXW FRQWLQXHV WR DIILUP WKDW LQ PRVW FDVHV D VLPSOH
GHWHUPLQDWLRQRIUHOHYDQFHLVVXIILFLHQWWRJUDQWDFFHVV+RZHYHULWKDVDOVRGHFLGHG
WKDWDSDUW\PD\QRWVHHNGLVFRYHU\RIDGRFXPHQWLQRUGHUWRILQGRXWZKHWKHUWKH
GRFXPHQWPD\EHUHOHYDQW,WKDVEHHQVXJJHVWHGWKDWWKHVWDQGDUGVVRIDUDSSOLHG
LQ,UHODQGDUHPRUHVWULQJHQWWKDQWKRVHZKLFKDUHSURYLGHGE\WKH'LUHFWLYH 
 
:KLOHWKH'LUHFWLYHRQO\GHDOVH[SOLFLWO\ZLWKULJKWVRIDFFHVVLQWKHFRQWH[WRI
DGDPDJHVDFWLRQDOUHDG\SUHVHQWHGEHIRUHDFRXUW06VXFKDV*HUPDQ\3RUWXJDO
DQG 6SDLQ GHFLGHG WR LQWURGXFH SUHWULDO UDWKHU SUHOLWLJDWLRQ GLVFRYHU\
PHFKDQLVPVLHDFWLRQVWRUHTXHVWDFFHVVEHIRUHDQDSSOLFDWLRQIRUGDPDJHVRU
                                                          
21 See, e.g., the varying attitudes of Greek courts in the case-law, concerning the implementation of 
equivalent provisions transposing the Intellectual Property Rights Enforcement Directive 
(2004/48/EC, Official Journal L195 of June 2nd of 2004). 
22 In Poland, the person ordered to disclose evidence may also request the order to be revised or 
repealed on the basis of subsequent changes in circumstances. 
 
 
 
RWKHUUHPHG\LVILOHGLQ,UHODQG23DQGLQ(QJODQGDQG:DOHVWKHVHPHFKDQLVPVDUH
D FRPPRQO\ XVHG WRRO LQ OLWLJDWLRQ XQGHU JHQHUDO FLYLO UXOHV RI SURFHGXUH ,Q
*HUPDQ\ XQGHU SUHH[LVWLQJ JHQHUDO UXOHV QR VXFK PHFKDQLVP DSSHDUHG WR EH
DYDLODEOH$QDXWRQRPRXVDFWLRQIRUGLVFORVXUHRIHYLGHQFHLVQRZSRVVLEOHIRUWKH
SXUSRVHRIDVVHVVLQJWKHULJKWWREULQJDQDQWLWUXVWGDPDJHVDFWLRQDQGLWVLQLWLDWLRQ
OHDGVWRWKHVXVSHQVLRQRIWKHOLPLWDWLRQSHULRG,Q3RUWXJDOWKLVDXWRQRPRXVDFWLRQ
DOUHDG\H[LVWHGLQJHQHUDOUXOHVEXWZDVOLWWOHNQRZQDQGQHYHUXVHGRXWVLGHRIYHU\
VSHFLILFFRQWH[WVDQGQHYHU LQDQWLWUXVWGDPDJHVSURFHHGLQJV7KH WUDQVSRVLWLRQ
$FWLQFOXGHVDVSHFLILFSURYLVLRQLQWKLVUHJDUGZLWKWKHREMHFWLYHRIFODULI\LQJDQG
SURPRWLQJDZDUHQHVVDERXWWKHSRVVLELOLW\RIXVLQJWKHSUHH[LVWLQJPHFKDQLVPLQ
WKLVFRQWH[W 
,QWKHVHOHJDORUGHUVSUHWULDOGLVFRYHU\ZLOORIWHQEHHVVHQWLDOIRUWKHVXFFHVV
RIWKHFDVHDVDFFHVVWRHYLGHQFHDIWHUWKHDSSOLFDWLRQKDVEHHQILOHGPD\DOORZ
WKHDSSOLFDQWWRPHHWWKHEXUGHQRISURRIEXWZRXOGFRPHWRRODWHWRDOORZLWWRPHHW
WKHEXUGHQRIDOOHJDWLRQRIIDFWV7KHODWWHUPXVWEHSUHVHQWLQWKHDSSOLFDWLRQDQG
FDQQRW EH DGGHG DW D ODWHU VWDJH ZLWK QDWLRQDO FRXUWV IUHTXHQWO\ EHLQJ TXLWH
GHPDQGLQJDERXW WKHGHJUHHRIVSHFLILFDWLRQRI WKHIDFWVZKLFKPXVWEHDOOHJHG
2WKHU 06 VXFK DV /LWKXDQLD GLVFXVVHG WKH SRVVLELOLW\ RI LQWURGXFLQJ SUHWULDO
GLVFRYHU\ DEVHQW IURP WKHLU OHJDO RUGHUV EXW GHFLGHG DJDLQVW LW IROORZLQJ D
PLQLPDOLVWDSSURDFKWRWKHWUDQVSRVLWLRQRIWKH'LUHFWLYH 
3URWHFWLRQRIFRQILGHQWLDOLW\DQGOLPLWVWRXVHRIHYLGHQFH 
5HJDUGLQJDFFHVVWRGRFXPHQWVLQFOXGHGLQWKHILOHVRIFRPSHWLWLRQDXWKRULWLHV
DOO DQDO\VHG 06 LQHYLWDEO\ WUDQVSRVHG WKH JUH\ DQG EODFN OLVWV $OWKRXJK WKH
'LUHFWLYHFRQWUDGLFWVWKHSULQFLSOHVDIILUPHGE\WKH&-(8LQLWVFDVHODZRQDFFHVV
WROHQLHQF\DSSOLFDWLRQVLQHQVXULQJDQDEVROXWHSURWHFWLRQLQVWHDGRIDOORZLQJIRU
WKHWKHRUHWLFDOSRVVLELOLW\WKDWLQDQH[FHSWLRQDOFDVHFLUFXPVWDQFHVPD\PDNHLW
QHFHVVDU\WRKDYHDFFHVVWROHQLHQF\VWDWHPHQWVQR06KDVFKDOOHQJHGWKLVPRUH
UHVWULFWLYHDSSURDFKLQLWVWUDQVSRVLWLRQ7KHUHLVFDVHODZRQGLVFORVXUHLQWKH8.
ZKLFKWRRNRQWKH3IOHLGHUHUDQG'RQDX&KHPLHFDVHODZZKLFKZLOOLQHYLWDEO\QHHG
WREHUHFRQVLGHUHGLQOLJKWRIWKHVHQHZSURYLVLRQV 
$VSHFLILFSUREOHPZLWKWKHEODFNOLVWLVWKDWWKH'LUHFWLYHVHHPLQJO\RYHUORRNHG
DSUREOHPLQLWVDSSURDFKWRSURWHFWLQJVHWWOHPHQWVXEPLVVLRQV,WSODFHV³VHWWOHPHQW
VXEPLVVLRQV´ LQ WKHEODFN OLVWEXW WKHQSODFHV³VHWWOHPHQWVXEPLVVLRQV WKDWKDYH
EHHQZLWKGUDZQ´ LQ WKHJUH\ OLVW7KH&RPPLVVLRQDQG1&$VEHFDPHFRQYLQFHG
WKDWWKLVZDVDPLVWDNHZKLFKZRXOGVHULRXVO\OLPLWWKHZLOOLQJQHVVRIXQGHUWDNLQJV
WR GLVFXVV VHWWOHPHQWV IRU IHDU WKDW FODLPDQWV ZRXOG KDYH DFFHVV WR ZLWKGUDZQ
VXEPLVVLRQVDIWHUFRQFOXVLRQRIWKHSXEOLFHQIRUFHPHQWFDVH7KH&RPPLVVLRQKDV
WULHGWRFRUUHFWWKLVLQDVXEVHTXHQWVRIWODZGRFXPHQWDUJXDEO\GHSULYLQJWKHJUH\
OLVW SURYLVLRQ RI LWV HIIHW XWLOH24 3RUWXJDO KDV DGRSWHG WKH VDPH DSSURDFK LQ LWV
WUDQVSRVLWLRQ RQ WKH RQH KDQG SURYLGLQJ WKDW LW LV SRVVLEOH WR KDYH DFFHVV WR
ZLWKGUDZQVXEPLVVLRQVRQWKHRWKHUFKDQJLQJWKH&RPSHWLWLRQ$FW WRPDNHVXUH
WKDWQRXQGHUWDNLQJHYHUKDVWR³ZLWKGUDZ´LWVVXEPLVVLRQLWFDQVLPSO\UHSODFHLW
ZLWK DQRWKHU DQG WKH SUHYLRXV RQH ZLOO EH GHHPHG ³LQHIIHFWLYH´ 7KLV OLNH WKH
&RPPLVVLRQ
VLGHQWLFDODSSURDFKPD\EHLQFRPSDWLEOHZLWKWKHH[SUHVVWHUPVRI
                                                          
23 In Ireland, courts may only order discovery if the applicant has previously requested the holder of 
the evidence to voluntarily disclose it. 
24 See Commission Notice on the conduct of settlement procedures in view of the adoption of 
Decisions pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in cartel cases 
(Official Journal C167 of July 2nd 2008), as amended (Communication from the Commission, Official 
Journal C256 of August 5th 2015). 
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WKH'LUHFWLYH,W OHDYHVQRURRPIRUWKHJUH\OLVWSURYLVLRQWRHYHUEHDSSOLHGDQG
WKHUHLVQROHJDOMXVWLILFDWLRQWRGHHPWKDWSURYLVLRQLQYDOLG6SHFLILFDOO\LWFDQQRWEH
DUJXHGWKDWDFFHVV WRZLWKGUDZQVHWWOHPHQWVXEPLVVLRQVZRXOGYLRODWHWKHQHPR
WHQHWXUSULQFLSOHEHFDXVHVXFKDGRFXPHQWZRXOGQRWLQFOXGHDFRQIHVVLRQRIJXLOW
PHUHO\DSURSRVDOWRFRQIHVVJXLOWZKLFKZDVFRQGLWLRQDOXSRQIDFWVZKLFKGLGQRW
VXEVHTXHQWO\DULVH 
7KH,WDOLDQWUDQVSRVLWLRQKDVVSHFLILFDOO\LQWURGXFHGDULJKWIRUQDWLRQDOFRXUWV
WRVXVSHQGWKHGDPDJHVDFWLRQVLIDFFHVVWRJUH\OLVWHGGRFXPHQWVLVUHTXHVWHG
VR DV WR ZDLW IRU WKH HQG RI WKH SURFHHGLQJV ZKHQ WKRVH GRFXPHQWV EHFRPH
DYDLODEOH 
6RPH 06 FRXUWV ZLOO KDYH WR GHDO ZLWK WKRUQ\ WHPSRUDO VFRSH LVVXHV ,Q
%HOJLXP )UDQFH DQG /X[HPERXUJ IRU H[DPSOH DFFHVV E\ WKLUG SDUWLHV WR
FRQILGHQWLDO LQIRUPDWLRQ KHOG E\ WKH 1&$ KDV WR GDWH EHHQ SURKLELWHG E\ ODZ ,Q
3RUWXJDO LWZDV WKHRUHWLFDOO\SRVVLEOHEXWDOZD\VUHIXVHG LQSUDFWLFH ,Q%HOJLXP
DQG3RUWXJDO WKHUHZDVDQDEVROXWHSURWHFWLRQRIGRFXPHQWVVXEPLWWHG WRJHWKHU
ZLWKOHQLHQF\DSSOLFDWLRQVH[WHQGLQJWRSUHH[LVWLQJGRFXPHQWV)XWXUHUHTXHVWV
RIDFFHVVWRGRFXPHQWVSURYLGHGWRWKHVH1&$VSURWHFWHGXQGHUWKHSUHH[LVWLQJ
OHJLVODWLRQDUH OLNHO\ WREHFRQWHVWHGRQ WKHJURXQGVRIJRRG IDLWKDQG OHJLWLPDWH
H[SHFWDWLRQV RI WKH SDUWLHV ZKR VXEPLWWHG WKHP ,W LV XQFOHDU KRZ FRXUWV ZLOO
FKDUDFWHUL]HWKHVHUXOHVSURFHGXUDOVXEVWDQWLYHDQGZKDWWHPSRUDOHIIHFWVZLOOEH
UHFRJQL]HG 
,QUHODWLRQWR*UHHFHLWKDVEHHQVXJJHVWHGWKDWDWKLUGSDUW\VHHNLQJWRKDYH
DFFHVV WR GRFXPHQWV KHOG E\ WKH 1&$ HYHQ WR QRQFRQILGHQWLDO LQIRUPDWLRQ
LQFOXGHGWKHUHLQZLOOFRQWLQXHWRKDYHWKLVULJKWRQO\LQWKHFRQWH[WRIDFRPSODLQWLW
KDVILOHGEHIRUHWKH1&$DQGWKDWWKLVZRXOGQRWEHLQOLQHZLWKWKH'LUHFWLYH,Q,WDO\
±DVZLOODOVROLNHO\EHWKHFDVHLQRWKHU06±WKHULJKWRIDFFHVVWRGRFXPHQWVKHOG
E\ WKH1&$XQGHU$GPLQLVWUDWLYH/DZZLOOVWLOOEHDSSOLFDEOHZKLFKPD\ OHDGWR
VRPHXQFHUWDLQW\DERXWWKHLQWHUDFWLRQRIWKDWUHJLPHZLWKWKHWUDQVSRVLWLRQRIWKH
'LUHFWLYH 
,Q 6ZHGHQ GRXEWV KDYH EHHQ UDLVHG DV WR ZKHWKHU XQODZIXOO\ REWDLQHG
HYLGHQFH LQEUHDFKRI WKHSURWHFWLRQDIIRUGHGE\ WKHEODFNDQGJUH\ OLVWV LVIXOO\
H[FOXGHG IURP WKH FRXUWV
 DVVHVVPHQW RU LI LW PD\ VWLOO EH JLYHQ VRPH OLPLWHG
HYLGHQWLDU\YDOXH 
$QDGGLWLRQDOSUREOHPWKDWPD\EHFRPHVLJQLILFDQWLVWKDWWKHGUDIWLQJRIVRPH
RIWKHQDWLRQDOWUDQVSRVLWLRQSURYLVLRQVDSSHDUWR UHIHUH[FOXVLYHO\ WRGRFXPHQWV
KHOGE\WKH1&$VDQGQRWWRWKHVDPHGRFXPHQWVZKHQKHOGE\WKHLUDXWKRUVRU
WKLUGSDUWLHV6XFKUXOHVZLOOKDYHWREHFDUHIXOO\LQWHUSUHWHGLQRUGHUWRHQVXUHWKH
HIIHFWLYHQHVVRIWKHUHODWLYHDQGDEVROXWHSURWHFWLRQVLPSRVHGE\WKH'LUHFWLYH,Q
VRPH FDVHV LW LV XQFHUWDLQ ZKHWKHU WKHVH SURYLVLRQV DSSO\ RQO\ WR WKH QDWLRQDO
1&$VRUDOVRWRGRFXPHQWVLQWKHILOHVRIWKH(XURSHDQ&RPPLVVLRQRU1&$VRI
RWKHU0HPEHU6WDWHV$QRWKHULVVXHWKDWPD\EHRIJUHDWLPSRUWDQFHHJIRUWUDQV
$WODQWLFSULYDWHHQIRUFHPHQW EXWDOVR SRWHQWLDOO\ IRU WKH8.¶V OHQLHQF\SURJUDP
DIWHU%UH[LW LV WKDWQR06VHHPV WRKDYHH[WHQGHG WKHSURWHFWLRQ WRHTXLYDOHQW
GRFXPHQWVIURPFRPSHWLWLRQDXWKRULWLHVRIWKLUG6WDWHV 
&\SUXVKDVOLPLWHGWKHULJKWWRXVHLQIRUPDWLRQIURPWKHILOHRIWKH1&$IRUWKH
SXUSRVHVRIDSSO\LQJQDWLRQDODQG(8FRPSHWLWLRQODZZKLFKPD\EHSUREOHPDWLF
IRUH[DPSOH LQPL[HGDFWLRQVZKHUH WKHGRFXPHQWVDUH UHOHYDQW WRSURYH IDFWV
ZKLFK DUH DOOHJHG WR FRQVWLWXWH VLPXOWDQHRXVO\ LQIULQJHPHQWV RIDQWLWUXVW DQG RI
RWKHUQDWLRQDOUXOHVFLYLOODZXQIDLUFRPPHUFLDOSUDFWLFHVHWF,QGHHGWKHVDPH
LVVXHLVOLNHO\WRDULVHLQRWKHU06 
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$VIRUWKH ULJKWRI WKH1&$WREHKHDUGEHIRUHDFFHVV LVRUGHUHGPRVW06
KDYH FUHDWHG PHFKDQLVPV E\ ZKLFK FRXUWV ZLOO QRWLI\ WKH 1&$ RU (XURSHDQ
&RPPLVVLRQRIDUHTXHVWIRUDFFHVVWRGRFXPHQWVLQFOXGHGLQLWVILOHVDQGLQYLWHLW
WRVXEPLWFRPPHQWV,Q&\SUXVWKHEXUGHQRIQRWLI\LQJWKHFRPSHWLWLRQDXWKRULW\LV
SODFHG RQ WKH SDUW\ UHTXHVWLQJ DFFHVV :KLOH WKH 'LUHFWLYH
V SURYLVLRQ DQG WKH
UHVSHFWLYH WUDQVSRVLWLRQ PHDVXUHV ZHUH LQWURGXFHG ZLWK UHTXHVWV RI DFFHVV WR
GRFXPHQWVZKLFKDUHREYLRXVO\DQGNQRZLQJO\KHOGE\DFRPSHWLWLRQDXWKRULW\ LQ
PLQGLWVKRXOGEHQRWHGWKDWLWLVFHUWDLQO\SRVVLEOHIRUDSULYDWHOLWLJDQWWRUHTXHVW
DFFHVVWRGRFXPHQWVZKLFKKDYHEHHQLQFOXGHGLQDILOHHJPHUJHUFRQWURORID
SDUWLFXODU FRPSHWLWLRQ DXWKRULW\ ZLWKRXW WKDW OLWLJDQW¶V RU HYHQ ERWK OLWLJDQWV¶
NQRZOHGJH 
1R06VHHPHGWRFRQVLGHULWQHFHVVDU\WRFUHDWHDVSHFLDOUXOHFRQFHUQLQJ
WKHSURWHFWLRQRIOHJDOSULYLOHJHVHHHJ%HOJLDQDQG/LWKXDQLDQUHSRUWV+RZHYHU
WKLV PD\ SURYH WR EH D SUREOHPDWLF LVVXH FRQVLGHULQJ WKH GLVFUHSDQF\ ±ZHOO
LGHQWLILHGLQWKHSXEOLFHQIRUFHPHQWVSKHUH±EHWZHHQWKHVFRSHRISURWHFWLRQRIOHJDO
SULYLOHJHXQGHU(8/DZH[FOXGLQJLQKRXVHODZ\HUVDQGWKHVFRSHRISURWHFWLRQ
XQGHUWKHODZVRIPDQ\06LQFOXGLQJLQKRXVHODZ\HUV 
5HTXHVWLQJGRFXPHQWVIURPFRPSHWLWLRQDXWKRULWLHV 
2QHSRWHQWLDOSRLQWRIFRQWURYHUV\LQDV\VWHPZKHUHGRFXPHQWVFDQRQO\EH
UHTXHVWHG IURP FRPSHWLWLRQ DXWKRULWLHV LI WKH\ FDQQRW EH REWDLQHG IURP RWKHU
SHUVRQV LV KRZ FRXUWV VKRXOG KDQGOH XQODZIXO UHIXVDOV E\ SDUWLHV WR VXEPLW
GRFXPHQWV  WKDW DUH DOVR KHOG E\ WKH &RPPLVVLRQ RU DQ 1&$ 6KRXOG WKH\
LPPHGLDWHO\SUHVXPHWKH IDFW LQTXHVWLRQ WREHSURYHQRUVKRXOG WKH\RUGHU WKH
FRPSHWLWLRQDXWKRULW\ WRSURGXFH WKDWGRFXPHQW" ,W KDVEHHQVXJJHVWHG WKDW WKH
LPSOHPHQWDWLRQ RI WKLV UXOH RI WKH 'LUHFWLYH ZLOO EH SUREOHPDWLF LQ SUDFWLFH VHH
)UDQFH,Q6SDLQWKHUHDUHFRQFHUQVWKDWWKHGXW\RIVHFUHF\LPSRVHGRQSDUWLHV
LQDSXEOLFHQIRUFHPHQWFDVHPD\EHGHHPHGLQFRPSDWLEOHZLWKWKHGLVFORVXUHRI
HYLGHQFHLQWKHIUDPHZRUNRISULYDWHHQIRUFHPHQWDFWLRQV 
7RVRPHQDWLRQDOOHJLVODWRUVWKH'LUHFWLYH
VVROXWLRQVHHPHGIDUWRRULJLGDQG
LQFRPSDWLEOHZLWKWKHFDVHE\FDVHDSSURDFKWRWKHDVVHVVPHQWRISURSRUWLRQDOLW\
SXWIRUZDUGE\WKH(&-HJLQ3IOHLGHUHUDQG'RQDX&KHPLH,Q3RUWXJDOHDUOLHU
GUDIWVSURYLGHGWKDWQDWLRQDOFRXUWVFRXOGRUGHUDFRPSHWLWLRQDXWKRULW\WRSURGXFH
HYLGHQFH³QDPHO\LIQRRWKHUSDUW\RUWKLUGSDUW\FDQUHDVRQDEO\SURGXFHLW´7KLV
ZRXOG KDYH IDOOHQ VKRUW RI WKH SURKLELWLRQ UHTXLUHG E\ WKH 'LUHFWLYH HVWDEOLVKLQJ
LQVWHDGDPRUHIOH[LEOHDQGWHQWDWLYHSUHIHUHQFHIRUDFFHVVWREHUHTXHVWHGIURP
RWKHUSHUVRQV$W WKH ODVW PLQXWH WKHGUDIWLQJ ZDV UHYLVHG WR FORVHO\ PLUURU WKH
'LUHFWLYH 
 
/LPLWDWLRQSHULRGV 
7KHUXOHVRQOLPLWDWLRQSHULRGVUHDGWRJHWKHUZLWKWKHWHPSRUDOVFRSHRIWKH
'LUHFWLYHDQGLWVWUDQVSRVLWLRQSURYLGHDQRWKHURIWKHJUHDWHVWDUHDVRIGLYHUJHQFH
LQDSSURDFKDFURVVWKH06 
*HQHUDOO\DOORIWKHVWXGLHG06KDYHFRSLHGWKH'LUHFWLYH¶VSURYLVLRQVLQWR
WKHLUQDWLRQDOODZRUDWOHDVWKDYHFRSLHGWKHSDUWVWKHUHRIZKLFKZHUHQRWDOUHDG\
FOHDUO\VSHOOHGRXWLQWKHQDWLRQDOJHQHUDOUXOHVRQWLPHEDUULQJ$OO06KDYHRSWHG
WROLPLWWKHQHZUXOHVRQOLPLWDWLRQSHULRGVWRWKHVFRSHRIWKLVUHJLPHUDWKHUWKDQ
UHYLVLQJWKHLUJHQHUDOOLPLWDWLRQUXOHV 
1RQHWKHOHVVWKH'LUHFWLYHLWVHOIWRRNDUDWKHUOLPLWHGDSSURDFKWRKDUPRQL]LQJ
WLPHOLPLWV7KHH[SUHVVWHUPVRIWKH'LUHFWLYHLPSO\WKDWGLIIHUHQWOLPLWDWLRQSHULRGV
UXQQLQJXQGHUGLIIHUHQWUXOHVZLOOFRQWLQXHWRDSSO\LQGLIIHUHQW06$PLQLPXPOHYHO
 
 
 
RI SURWHFWLRQ LV JXDUDQWHHG EXW 06 DUH DOORZHG WR SURYLGH IRU ORQJHU OLPLWDWLRQ
SHULRGVLIWKH\GHFLGHDFFRUGLQJO\ 
7KXVIRUH[DPSOHWKH'LUHFWLYHLPSRVHVDPLQLPXP\HDUVOLPLWDWLRQSHULRG
EXWDOORZVORQJHUSHULRGVWREHVHW&\SUXV,UHODQGDQGWKH8.(QJODQGDQG:DOHV
KDYH RSWHG WR PDLQWDLQ WKHLU SUHH[LVWLQJ  \HDU WLPHSHULRG DQG /X[HPERXUJ
PDLQWDLQHGLWVRU\HDUVGHDGOLQH 
7KH'LUHFWLYHDOORZV06WRFKRRVHZKHWKHUWKHOLPLWDWLRQSHULRGLVVXVSHQGHG
HJ%HOJLXP)UDQFH+XQJDU\3RODQG3RUWXJDO HWFRU LQWHUUXSWHG LQ OLJKW RI
FHUWDLQ HYHQWV VHH HJ 6SDLQ DQG 6ZHGHQ DQG +XQJDU\ IRU H[FHSWLRQDO
FLUFXPVWDQFHVVXFKDVDFNQRZOHGJHPHQWRIWKHGHEWZLWKWKHODWWHURSWLRQOHDGLQJ
WRORQJHUOLPLWDWLRQSHULRGV1RQHWKHOHVVWKHUHDUHDOVRGLVFUHSDQFLHVRYHUWKHOHJDO
FRQVHTXHQFHVRIVXVSHQVLRQ,Q+XQJDU\IRUH[DPSOHFLYLOODZKDVW\SLFDOO\EHHQ
LQWHUSUHWHGDVPHDQLQJWKDWLQVWHDGRISURORQJLQJWKHGHDGOLQHIRUWKHGXUDWLRQRI
WKHVXVSHQVLRQDVXVSHQVLRQPHUHO\OHDGVWRWKHFODLPDQWKDYLQJDVKRUWSHULRG
PRQWKVRU  \HDU WRHQIRUFH WKH FODLP DIWHU WKH VXVSHQVLRQ KDVFHDVHG ,Q WKH
1HWKHUODQGV WKH WUDQVSRVLWLRQ SURYLGHV IRU DQ ³H[WHQVLRQ´ UDWKHU WKDQ D
³VXVSHQVLRQ´ PHDQLQJ DSSDUHQWO\ WKDW FODLPDQWV ZLOO RQO\ KDYH XQWLO WKH
LQIULQJHPHQWGHFLVLRQEHFRPHV UHV MXGLFDWDSOXVRQH\HDU WR WDNHDFWLRQ ,WZDV
ZLGHO\GHEDWHGZKHWKHUWKLVZRXOGEHLQFRQVLVWHQWZLWKWKH'LUHFWLYHEXWWKH'XWFK
*RYHUQPHQWGHFLGHGWKDWLWZRXOGEHFRPSDWLEOH 
7KH'LUHFWLYHGHWHUPLQHVWKDWWKHOLPLWDWLRQSHULRGFDQQRWEHJLQWRUXQEHIRUH
WKHFRQGLWLRQVVWLSXODWHGE\LWVSURYLVLRQVDUHPHWEXWLWDOORZV06WRVHWWKHVWDUWLQJ
WLPHDWDODWHUPRPHQW7KLVRSWLRQZDVWDNHQLQ*HUPDQ\ZKHUHLQOLQHZLWKWKH
JHQHUDOUXOHVRIWKH&LYLO&RGHWKHWUDQVSRVLWLRQRSWHGIRUWKHOLPLWDWLRQSHULRGWR
VWDUWUXQQLQJRQO\DWWKHHQGRIWKH\HDULQZKLFKWKH'LUHFWLYH¶VUHTXLUHPHQWVDUH
PHW$GGLWLRQDOO\UDWKHUWKDQWKHGHDGOLQHVWDUWLQJWRUXQIURPWKHPRPHQWZKHQWKH
FODLPDQWFRXOG³UHDVRQDEO\EHH[SHFWHGWRNQRZ´*HUPDQDQG*UHHNODZVDSSHDU
WREHPRUHSURWHFWLYHRIFODLPDQWVE\IRFXVLQJLQVWHDGRQWKHPRPHQWZKHQWKH\
KDGNQRZOHGJHRUVKRXOGKDYHNQRZOHGJHEXW IRU WKHLUJURVVQHJOLJHQFHRI WKH
FLUFXPVWDQFHVDVVHWRXWLQWKH'LUHFWLYH 
'RXEWVKDYHDOUHDG\EHHQUDLVHGHJLQ*HUPDQ\DQG3RUWXJDODERXWKRZ
WRLQWHUSUHWWKH'LUHFWLYH¶VUHTXLUHPHQWRINQRZOHGJHWKDWWKHEHKDYLRXUFRQVWLWXWHV
DQ DQWLWUXVW LQIULQJHPHQW DQG ZKHWKHU QDWLRQDO ODZ DQG LWV LQWHUSUHWDWLRQ ZLOO EH
FRPSDWLEOH WKHUHZLWK %HFDXVH WKH SUHFLVH GHWHUPLQDWLRQ RI WKH H[LVWHQFH RI DQ
DQWLWUXVWLQIULQJHPHQWLVYHU\RIWHQGHSHQGHQWRQDFFHVVWRFRQILGHQWLDOGRFXPHQWV
DQG RQ FRPSOH[ HFRQRPLF DQG OHJDO DVVHVVPHQWV LQMXUHG SDUWLHV PD\ EH LQ D
SRVLWLRQ ZKHUH WKH\ ³VXVSHFW´ DQG PD\ HYHQ ³EHOLHYH´ WKDW WKHUH ZDV DQ
LQIULQJHPHQW EXW FDQQRW UHDVRQDEO\ EH VDLG WR ³NQRZ´ LW .QRZOHGJH LW PD\ EH
DUJXHGUHTXLUHVDGHJUHHRIFHUWDLQW\ZKLFKFDQRQO\GHULYHIURPDSULRUUHVMXGLFDWD
SXEOLFHQIRUFHPHQWGHFLVLRQRUIURPDFOHDUFXWDQWLWUXVW LQIULQJHPHQWZKLFKKDV
DOUHDG\EHHQFRQIHVVHGWRRUZKHUHQRQHRILWVUHTXLUHPHQWVLVUHDVRQDEO\VXEMHFW
WRGLVSXWH9HU\IHZDQWLWUXVW LQIULQJHPHQWVZLOOPHHWWKLVWHVW)RUWKHPDMRULW\RI
VWDQGDORQHDQWLWUXVW LQIULQJHPHQWVWKLVUDLVHVWKHVSHFWUHRIWKHOLPLWDWLRQSHULRG
QHYHUEHJLQQLQJWRUXQ 
7KLVVSHFLILFGLVFXVVLRQKDVUHFHLYHGVXEVWDQWLDODWWHQWLRQ LQ WKH8.ZKHUH
FRQFHUQKDVEHHQH[SUHVVHGRYHUZKHWKHUWKHNQRZOHGJHWHVWDVVRFLDWHGZLWKWLPH
EDUULQJVKRXOGQRWEHSODFHGLQSDUDOOHOZLWKWKHDELOLW\RIWKHFODLPDQWWRVDWLVI\WKH
³VWDWHPHQWRIFODLP´WHVWZKHUHRQHQHHGVWRVKRZUHDVRQDEOHJURXQGVIRUEULQJLQJ
WKHFODLPWRSUHYHQWWKHDFWLRQIURPEHLQJWKURZQRXW 
7KH'LUHFWLYHFKRVHQRW WRVSHFLILFDOO\ WDFNOH WKHDEVROXWHWLPH OLPLWVVHWE\
 
 
 
VRPH 06$V ORQJ DV GHDGOLQHV RQO\ EHJLQ WR UXQ LQ WKH FDVH RI FRQWLQXRXVRU
UHSHDWHG LQIULQJHPHQWV DW WKH HDUOLHVW RQ WKH GD\ WKH LQIULQJHPHQW FHDVHG
DEVROXWHWLPHOLPLWVVKRXOGQRWSRVHDSUREOHPZKHQWKH\DUHFRQVLGHUDEOHHJ
\HDUVLQ%HOJLXP)UDQFH*UHHFHDQG3RUWXJDO+RZHYHUWKHDEVROXWHWLPHOLPLW
LQ&\SUXV*HUPDQ\DQG3RODQGDOWKRXJKVXEMHFWWRVOLJKWO\GLIIHUHQWUXOHVLV
\HDUVZKLFKPD\EULQJLQWRTXHVWLRQFRPSOLDQFHZLWKWKHSULQFLSOHRIHIIHFWLYHQHVV 
$QLVVXHZKLFKPD\SURYHSDUWLFXODUO\FRQWURYHUVLDODQGZKLFKDUJXDEO\KDV
OHGWRWKHPRVWGLYHUVHVROXWLRQVLQWKH06FRQFHUQVWKHWHPSRUDOVXFFHVVLRQRI
ODZVVHHVXSUD7KHSUREOHPEHJLQVZLWKWKHIDFWWKDWPDQ\06HJ,WDO\
3RUWXJDOWKH8.FRQVLGHUWLPHEDUULQJUXOHVWREHVXEVWDQWLYHLQQDWXUHZKHUHDV
WKHFDVHODZRIWKH&-(8KDVFKDUDFWHUL]HGWKHPDVSURFHGXUDO25 
,Q)UDQFHDVSHFLDOUXOHLQWKHWUDQVSRVLWLRQPHDVXUHFODULILHVWKDWOLPLWDWLRQ
SHULRGVWKDWDUHRQJRLQJEXWKDYHQRW\HWH[SLUHGE\WKHHQWU\LQWRIRUFHRIWKHQHZ
UHJLPHDUHWREHH[WHQGHGLQDFFRUGDQFHZLWKWKHQHZUXOHVPLQXVWKHWLPHDOUHDG\
HODSVHG$FRQWUDULRWKLVPHDQVWKDWULJKWVZKLFKKDYHEHFRPHWLPHEDUUHGXQGHU
WKHSUHH[LVWLQJUXOHVZLOOFRQWLQXHWREHGHHPHGWLPHEDUUHGHYHQLIWKH\ZRXOGQRW
EHVRXQGHUWKH'LUHFWLYH¶VUXOHV7KHVDPHVROXWLRQKDVEHHQH[SUHVVO\SURYLGHG
IRULQ/LWKXDQLD$VLPLODUUXOHLVLQFOXGHGLQWKH*HUPDQWUDQVSRVLWLRQEXWLWVHIIHFWV
DUHPXFKPRUHOLPLWHGDVWKH\VHHPWRUHODWHRQO\WRWKHH[WHQVLRQRIWKHGHDGOLQH
IURPWR\HDUVZKLOHWKHEHJLQQLQJDQGVXVSHQVLRQRIWKHGHDGOLQHFRQWLQXHVWR
EHJRYHUQHGE\WKHUXOHVSUHYLRXVO\LQIRUFH,QWKH8.WKHQHZWLPHEDUULQJUXOHV
ZKLFK DUH PRUH SURWHFWLYH RI FODLPDQWV WKDQ SUHH[LVWLQJ ODZ ZLOO RQO\ DSSO\ WR
LQIULQJHPHQWVZKLFKEHJDQDIWHUWKHHQWU\LQWRIRUFHRIWKHQHZUHJLPHDQGGRQRW
HYHQDSSO\WRFRQWLQXRXVLQIULQJHPHQWVZKLFKEHJDQEHIRUHDQGFHDVHGDIWHUWKDW
PRPHQWSURYLVLRQVZKLFKDUHDUJXDEO\LQFRPSDWLEOHZLWKWKH'LUHFWLYH 
7KLVSUREOHPZKLFKZLOOVXUIDFH LQGLIIHUHQWZD\V LQDOO06 LVDOVR OLNHO\ WR
UDLVHGLIILFXOWGLVFXVVLRQVUHJDUGLQJWKHH[WHQWWRZKLFKWKHSULQFLSOHRIHIIHFWLYHQHVV
RI (8 /DZ DQG SRWHQWLDOO\ DOVR RI QDWLRQDO ODZ GHSHQGLQJ RQ WKH OHJDO RUGHU
DOUHDG\UHTXLUHGWKHOLPLWDWLRQSHULRGWREHFRXQWHGDFFRUGLQJWRWKHUXOHVVHWRXWLQ
WKH'LUHFWLYHDWOHDVWZKHQLWFRPHVWRWKHVWDUWLQJSRLQWDQGSHULRGRIVXVSHQVLRQ
GXULQJLQYHVWLJDWLRQV 
6XFK D ZLGH DUUD\ RI GLIIHULQJ VROXWLRQV PDQLIHVWO\ HQGDQJHUV WKH XQLIRUP
DSSOLFDWLRQ RI WKH ULJKW WR GDPDJHV DULVLQJ IURP LQIULQJHPHQWV RI$UWV 
7)(8DQGVRPHRIWKHVHDSSURDFKHVPD\YHU\ZHOOEHGHHPHGWREHLQFRPSDWLEOH
ZLWK WKH 'LUHFWLYH DQGRU ZLWK DUWV  7)(8 DQG WKH SULQFLSOH RI
HIIHFWLYHQHVV26 
,Q )UDQFH FRQVXPHU SURWHFWLRQ FODVV DFWLRQV ZHUH DOUHDG\ VXEMHFW WR WKH
VSHFLDOOLPLWDWLRQSHULRGRI\HDUVDIWHUWKHFRPSHWLWLRQDXWKRULW\¶VILQDOLQIULQJHPHQW
GHFLVLRQ DQG DOO IROORZRQ DFWLRQV DOUHDG\ EHQHILWWHG IURP D VXVSHQVLYH SHULRG
GXULQJWKHDXWKRULW\¶VLQYHVWLJDWLRQXQWLOWKHILQDOGHFLVLRQRUMXGLFLDOUXOLQJRQDSSHDO 
$VQRWHGDERYHVXSUDLQVRPH06VRPHDQWLWUXVWGLVSXWHVKDYHEHHQ
FRQVLGHUHGDVFRQWUDFWXDOLQQDWXUHUDWKHUWKDQIDOOLQJXQGHUWRUWODZDQGDUHOLNHO\
                                                          
25 See CJEU Judgment of November 17th 1998, Aprile (C-228/96) ECLI:EU:C:1998:544, ¶28; CJEU 
Judgment of February 9th 1999, Dilexport (C-343/96) ECLI:EU:C:1999:59, ¶¶41-42; CJEU Judgment 
of July 11th 2002, Marks & Spencer (C-62/00) ECLI:EU:C:2002:435, ¶38; CJEU Judgment of 
September 24th 2002, Grundig Italiana, C-255/00, ECLI:EU:C:2002:525, ¶¶37 et ss.; GCEU 
Judgment of April 22nd 2016, Ireland v Comission, T-50/06 RENV II, ECLI:EU:T:2016:227, ¶¶ 172-
173; CJEU Judgment of September 8th 2015, Taricco I (C-105/14) ECLI:EU:C:2015:555; CJEU 
Judgment of December 5th 2017, Taricco II (C-42/17) ECLI:EU:C:2017:936. 
26 See pending referral in Case C-637/17 Cogeco, mentioned below. 
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WRFRQWLQXH WREHFKDUDFWHULVHG LQ WKLVZD\ LQ WKHDEVHQFHRI LQWHUYHQWLRQE\ WKH
&-(8 )RU LQVWDQFH LQ +XQJDU\ WKH OHJLVODWRU FKRVH WR DYRLG WKLV SUREOHP E\
VSHFLILFDOO\ SURYLGLQJ LQ WKH WUDQVSRVLWLRQ PHDVXUH WKDW WRUW UXOHV ZRXOG EH
DSSOLFDEOH7KLVPD\DOVRKDYHFRQVHTXHQFHVDWWKHOHYHORIWLPHEDUULQJZKHQHYHU
GLIIHUHQWJHQHUDO UXOHVDSSO\ IRUGLIIHUHQW W\SHVRI OLDELOLW\ HJ%HOJLXP6HYHUDO
06VHHHJ%HOJLXPDQG)UDQFHPD\KDYHWUDQVSRVHGWKH'LUHFWLYHHUURQHRXVO\
LQUHODWLRQWRWKHVXVSHQVLRQRIWLPHEDUULQJDVDUHVXOWRIDFRPSHWLWLRQDXWKRULW\
LQYHVWLJDWLRQE\GHHPLQJWKDW LQYHVWLJDWLRQDVKDYLQJHQGHGQRWDVUHTXLUHGE\
WKH'LUHFWLYHDWWKHHDUOLHVWRQH\HDUDIWHUWKHLQIULQJHPHQWGHFLVLRQEHFRPHVILQDO
RUDIWHUWKHSURFHHGLQJVDUHRWKHUZLVHWHUPLQDWHGEXWUDWKHURQWKHGD\DIWHUWKH
GHFLVLRQLVDGRSWHGEHFRPHVUHVMXGLFDWDRUSURFHHGLQJVDUHRWKHUZLVHWHUPLQDWHG 
6RPH FRXQWULHV HJ )UDQFH GHHPHG LW QHFHVVDU\ WR LQWURGXFH D VSHFLDO
WLPHEDUULQJ UXOH WRHQVXUH WKDWSHUVRQV LQMXUHGE\DQ LPPXQLW\ UHFLSLHQWDUHQRW
SUHYHQWHGIURPREWDLQLQJIXOOFRPSHQVDWLRQLIWKH\ZDLWIRUOLWLJDWLRQEURXJKWE\FR
LQIULQJHUV WR EH FRQFOXGHG 7KH GHDGOLQH IRU UDLVLQJ DQ DFWLRQ DJDLQVW LPPXQLW\
UHFLSLHQWVZLOOWKXVRQO\EHJLQWRUXQDIWHUWKH\DUHDOVRDEOHWRFODLPDJDLQVWWKHFR
LQIULQJHUV &RQFHUQV KDYH EHHQ UDLVHG LQ )UDQFH DERXW ZKHWKHU WKH DEVHQFH RI
VSHFLDO UXOHV WR SUHYHQW WLPHEDUULQJ ZKHQ DWWHPSWV DW FRQVHQVXDO GLVSXWH
UHVROXWLRQIDLOFRPSOLHVZLWKWKH'LUHFWLYH¶VREMHFWLYHLQWKLVUHJDUG:KLOHWKHUHLVD
SUHH[LVWLQJUXOHWRWKLVHIIHFWLQWKH)UHQFKOHJDORUGHULWUHODWHVRQO\WRPHGLDWLRQ
8QGHU6SDQLVK&LYLO/DZZKHQOLDELOLW\LVMRLQWDQGVHYHUDODFODLPVWDUWHGDJDLQVW
RQH FRLQIULQJHU LQWHUUXSWV WKH OLPLWDWLRQ SHULRG ZLWK UHVSHFW WR WKH RWKHU FR
LQIULQJHUV 
)LQDOO\ LW LV ZRUWK QRWLQJ WKDW WKHUH LV D SHQGLQJ FDVH UHIHUUHG IURP D
3RUWXJXHVHFRXUWEHIRUHWKH&-(8ZKLFKVHHNVFODULILFDWLRQRQWKH'LUHFWLYH¶VWLPH
EDUULQJUXOHVEXWDOVRSRWHQWLDOO\RQWKHH[WHQWWRZKLFKLQFDVHVLQYROYLQJULJKWV
DULVLQJ IURP WKH 7UHDW\ SUHH[LVWLQJ QDWLRQDO WLPHEDUULQJ UXOHV KDYH WR EH
LQWHUSUHWHGRUHYHQVHWDVLGHWRVRPHH[WHQWLQOLQHZLWKWKHVROXWLRQDUULYHGDWLQ
WKH'LUHFWLYHDVDQDSSOLFDWLRQRIWKHUHTXLUHPHQWRIWKHSULQFLSOHRIHIIHFWLYHQHVV
RIDUWV7)(827 
 
%LQGLQJIRUFHRISXEOLFHQIRUFHPHQWGHFLVLRQV 
7KH 'LUHFWLYH UHTXLUHV 06 WR PDNH WKHLU RZQ DXWKRULWLHV¶ ILQDO SXEOLF
HQIRUFHPHQWGHFLVLRQVELQGLQJLQIROORZRQDFWLRQVWKHµLUUHIXWDEOHSUHVXPSWLRQ¶,W
VKRXOGEHNHSWLQPLQGWKDWGHFLVLRQVRIWKH(XURSHDQ&RPPLVVLRQZHUHDOUHDG\
ELQGLQJXQGHU5HJXODWLRQ(&7KLVELQGLQJHIIHFWKDVEHHQUHSURGXFHGLQ
WKHWUDQVSRVLWLRQSURFHGXUHLQVHYHUDO06HYHQWKRXJK&-(8FDVHODZSURKLELWV
WKHUHSURGXFWLRQE\QDWLRQDOOHJLVODWRUVRIUXOHVIURP(85HJXODWLRQV287KHELQGLQJ
HIIHFWRI(&GHFLVLRQVKDVDOVREHHQDFNQRZOHGJHGE\WKHFRXUWVRIVRPH06VHH
HJ)UDQFH,Q&\SUXVKRZHYHUWKH&RPSHWLWLRQ$FWLQIULQJHV(8/DZE\WUHDWLQJ
(&GHFLVLRQVRQO\DVSULPDIDFLHHYLGHQFH%XWDVLGHIURPWKHSRVLWLRQLQ&\SUXV
WKHSUHH[LVWLQJUHJXODWLRQ(&UXOHGLGQRWDSSHDUWRFDXVHDQ\VLJQLILFDQW
FRQFHUQVLQWKH06 
,Q FRQWUDVW WKH 'LUHFWLYH¶V UXOH FRQIHUULQJ ELQGLQJ IRUFH RQ QDWLRQDO
                                                          
27 Case C-637/17 Cogeco. The discussion of these time-barring rules in the context of the temporal 
scope of legal provisions raises questions as to the limits to the primacy of EU Law and became 
SDUWLFXODUO\VHQVLWLYHIROORZLQJWKH&-(8¶VVXUSULVLQJUHVSRQVHWRWKH,WDOLDQ&RQVWLWXWLRQDO&RXUW¶V
ultimatum on an issue of time-barring in criminal proceedings in the Taricco case ± see CJEU 
Judgment of December 5th 2017, M.A.S. & M.B. (Taricco II) (C-42/17) ECLI:EU:C:2017:936. 
28 See, e.g., CJEU Judgment of February 2nd 1977, Amsterdam Bulb (50/76) ECLI:EU:C:1977:13. 
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LQIULQJHPHQWGHFLVLRQVKDVPHWZLWKVHULRXVRSSRVLWLRQDQGGHEDWH LQPDQ\06
ZKHUHWKLVFRQFHSWPD\LQGHHGUXQFRXQWHUWRHVWDEOLVKHGUXOHVDQGSULQFLSOHVRI
WKHGRPHVWLFOHJDORUGHU,WLVDQWLFLSDWHGWKDWDWWHPSWVWRDVVHUWWKHELQGLQJHIIHFW
RI1&$GHFLVLRQVRURIWKHMXGJPHQWVZKLFKFRQILUPWKHPLQ06VXFKDV%HOJLXP
)UDQFH,WDO\DQG3RUWXJDOZLOOEHFKDOOHQJHGRQWKHJURXQGVWKDWVXFKDELQGLQJ
UXOH LVXQFRQVWLWXWLRQDO ,WZLOOEHDUJXHGWKDW LW LVFRQWUDU\WRWKHSULQFLSOHVRI WKH
VHSDUDWLRQRISRZHUVDQGLQGHSHQGHQFHRIMXGJHVDQGWKDWLWYLRODWHVWKHULJKWVRI
WKH GHIHQFH ,Q VRPH 06 WKH SULQFLSOH RI LQGHSHQGHQFH RI MXGJHV KDV EHHQ
LQWHUSUHWHG DV PHDQLQJ WKDW XQGHU QR FLUFXPVWDQFH FDQ D MXGJH HYHQ DW ILUVW
LQVWDQFHEHERXQGE\DUXOLQJRIDQRWKHUMXGJHHYHQRIWKH6XSUHPH&RXUWH[FHSW
LQWKHFRQWH[WRIDQDSSHDOZLWKLQDVSHFLILFGLVSXWHDQGWKHVDPHSULQFLSOHDSSOLHV
PXWDWLV PXWDQGLV WRD GHFLVLRQRI DQ DGPLQLVWUDWLYH DXWKRULW\7KH'LUHFWLYH WKXV
LQWURGXFHV D IXQGDPHQWDO VKLIW LQ ZKDW LV EHOLHYHG E\ PDQ\ WR EH D FRUH
FRQVWLWXWLRQDOSULQFLSOH6HWWLQJDVLGHWKHGLVFXVVLRQRIWKHPHULWVRIWKLVFKDQJHLW
LVIRUHVHHDEOHWKDWWKH&-(8WKH(&W+5DQGVRPH6XSUHPH&RQVWLWXWLRQDO&RXUWV
ZLOOEHDVNHGWRFRQVLGHUWKHLVVXHDQGWKHUHPD\EHVRPHGLVDJUHHPHQWRQWKH
RXWFRPHSDUWLFXODUO\ZKHUHWKHODWWHUPD\LQYRNHWKHOLPLWVWRWKHSULPDF\RI(8
ODZ 
7KHLVVXHLVH[DFHUEDWHGLQ,WDO\ZKHUHWKHOHJLVODWRUKDVVWLSXODWHGWKDWUHV
MXGLFDWD GHFLVLRQV RI WKH ,WDOLDQ 1&$ ZKLFK KDYH QRW EHHQ DSSHDOHG DQG WKH
GHDGOLQHIRUDSSHDOKDVHODSVHGDUHQRWIXOO\DQGLPPHGLDWHO\ELQGLQJXSRQWKH
QDWLRQDOFRXUWV LQSULYDWHGDPDJHVDFWLRQV ,Q WKRVHFDVHVFLYLO FRXUWVPXVWVWLOO
DVVHVVWKHHYLGHQFHDQGIDFWVRIWKHFDVHDQGDUHQRWERXQGE\WKH1&$¶VGHFLVLRQ
LIWKH\GHHPLWWRVXIIHUIURPDQLUUHSDUDEOHIXQGDPHQWDOIODZEHLQJLOOHJLWLPDWHRQ
SURFHGXUDORUVXEVWDQWLYHJURXQGVEXWKDYLQJWRUHVSHFWDQ\GLVFUHWLRQDU\PDUJLQ
RI WKH DGPLQLVWUDWLRQ LQ WKDW DVVHVVPHQW 7KLV DSSHDUV WR EH D PDQLIHVW
LQIULQJHPHQWRIWKHOHWWHUDQGREMHFWLYHRIWKH'LUHFWLYHEHLQJSUHGLFDWHGSUHFLVHO\
XSRQ,WDOLDQFRQVWLWXWLRQDOFRQFHUQV 
7KH'LUHFWLYH¶VUXOHLVQRWHQWLUHO\QRYHOIRUHYHU\06,Q*HUPDQ\UHVMXGLFDWD
GHFLVLRQVRIWKH*HUPDQ1&$DQGRIWKH1&$VRIRWKHU06KDGEHHQJLYHQELQGLQJ
HIIHFWSULRUWRWKH'LUHFWLYH7KHVDPHZDVWUXHIRUGHFLVLRQVE\WKHQDWLRQDO1&$V
LQWKH8.29,UHODQGZKHUHSXEOLFHQIRUFHPHQWGHFLVLRQVDUHDGRSWHGE\WKHFRXUWV
DQG LQ/LWKXDQLD30 ,Q*UHHFHZKLOH WKH1&$¶VGHFLVLRQV LWVHOIZHUHQRWELQGLQJ
UHYLHZFRXUWV¶ UXOLQJV ZKLFKXSKHOG WKHPZHUHJLYHQELQGLQJVWDWXV)UDQFHKDG
DOUHDG\ FUHDWHG DQ H[FHSWLRQ WR IDFLOLWDWH FRQVXPHU FODVV DFWLRQV ZKHUHLQ UHV
MXGLFDWD1&$GHFLVLRQVZHUHELQGLQJLQIROORZRQDFWLRQV 
6HYHUDO 06 WUDQVSRVLWLRQ SURFHVVHV LQYROYHG UHIOHFWLRQ RQ WKH YDOXH WR EH
DZDUGHGWRSXEOLFHQIRUFHPHQWGHFLVLRQVIURPRWKHU06DQGHYHQSURSRVHGPRUH
DPELWLRXVVROXWLRQV LQGUDIW$FWVZKLFKZHUHXOWLPDWHO\DEDQGRQHGHJ ,UHODQG
3RUWXJDODQG6SDLQ7KHGHEDWHVFHUWDLQO\ LGHQWLILHGDGHJUHHRIPLVWUXVW LQ WKH
OHJDOV\VWHPVDQGMXGLFLDORUGHUVRIRWKHU(8FRXQWULHV,QVRPH06DGRSWLRQRID
ELQGLQJHIIHFWUXOHZDVUHMHFWHGRQWKHEDVLVRI WKHDUJXPHQWWKDW LWFRXOGQRWEH
DVVXUHG WKDWGHFLVLRQV LQRWKHU06ZRXOGEHDGRSWHGZLWK WKHVDPHSURFHGXUDO
JXDUDQWHHVDQGUHVSHFWIRUIXQGDPHQWDOULJKWVRIWKHGHIHQFHDVXUSULVLQJVWDQFH
LQ D 8QLRQ VXEMHFW WR WKH VDPH IXQGDPHQWDO ULJKWV XSKHOG DW WKH VXSUDQDWLRQDO
OHYHOE\WKH(&W+5DQG&-(81HYHUWKHOHVVWKHPDWWHUDUJXDEO\WRRNXSHQHUJ\
                                                          
29 Although note here the difficulties in reliance on prior infringement decisions in certain CAT follow-
on cases. 
30 As far as Lithuania is concerned, this is an issue subject to dispute, but this was the interpretation 
adopted by the Supreme Court in its single ruling on the matter. 
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DQGWLPHZKLFKZDVGLVSURSRUWLRQDWHWRLWVSUDFWLFDOUHOHYDQFH6LQFHHDFK1&$RQO\
DGRSWVGHFLVLRQVUHODWLQJWRHIIHFWVIHOWRQLWVWHUULWRU\WKHFDVHVZKHUHDGHFLVLRQ
IURPRQH06ZLOOEHSUHVHQWHGWRWKHFRXUWRIDQRWKHUVXEMHFWWR(8LQWHUQDWLRQDO
SULYDWHODZUXOHVPD\WXUQRXWWREHTXLWHOLPLWHG7RGDWHWKHUHDSSHDUVWREHRQO\
RQH SUHFHGHQW LQYROYLQJ WKLV LVVXH LQ WKH 1HWKHUODQGV UHODWLQJ WR D *UHHN
GHFLVLRQ31 
8OWLPDWHO\QR06XVHGLWVGLVFUHWLRQWRLQWURGXFHSURYLVLRQWRWKHHIIHFWWKDW
LQIULQJHPHQWGHFLVLRQVE\RWKHU061&$VZRXOGKDYHELQGLQJ IRUFH LQ WKHLURZQ
OHJDORUGHUZLWKWKHSDUWLDOH[FHSWLRQRI*HUPDQ\GLVFXVVHGEHORZ)RU*HUPDQ\
DQG)UDQFH LQ UHODWLRQ WR FRQVXPHUFODVVDFWLRQV WKHLU WUDQVSRVLWLRQPHDVXUHV
DFWXDOO\UHVXOWHGLQDVWHSEDFNIURPWKHVROXWLRQSUHYLRXVO\DGRSWHG:KHUHDVDOO
06WUDQVSRVLWLRQPHDVXUHVIHOOVKRUWRIHVWDEOLVKLQJWKHELQGLQJHIIHFWLUUHIXWDEOH
SUHVXPSWLRQRIVXFKRWKHU1&$GHFLVLRQVGLYHUJHQWDSSURDFKHVKDYHEHHQWDNHQ
WRWKHOHJDOYDOXHWKDWLVDIIRUGHGWRVXFKGHFLVLRQV0RVW06UXOHVFRQVLGHUWKHP
DV FRQVWLWXWLQJ SULPD IDFLH HYLGHQFH RU µWKH EHJLQQLQJ¶ RI HYLGHQFH VHH HJ
%HOJLXP&\SUXV*UHHFH,UHODQG,WDO\/LWKXDQLDWKH1HWKHUODQGV6ZHGHQDQGWKH
8.DOVR*HUPDQ\IRUGHFLVLRQVRIRWKHU06ILQGLQJ LQIULQJHPHQWVH[FOXVLYHO\RI
IRUHLJQFRPSHWLWLRQODZ)UDQFHDQG/X[HPERXUJVLPSO\UHIHUWRWKHPDVDSLHFH
RIHYLGHQFHSUHXYH,Q3RODQGD³IDFWXDOSUHVXPSWLRQ´ZDVHVWDEOLVKHGEXWWKH
LPSOLFDWLRQVWKHUHRIDUHXQFHUWDLQ7KHFRXQWULHVZKLFKKDYHJRQHIXUWKHVWDSSHDU
WR EH +XQJDU\ 3RUWXJDO DQG 6SDLQ ZKHUH WKH GHFLVLRQV FUHDWH D UHEXWWDEOH
SUHVXPSWLRQ EXW LQ6SDLQ RQO\ IRU ILQGLQJV RI LQIULQJHPHQWV RI (8 &RPSHWLWLRQ
/DZDQG*HUPDQ\ZKHUHGHFLVLRQVRIRWKHU06DUHJLYHQIXOO\ELQGLQJHIIHFWEXW
RQO\ LQ VR IDU DV WKH\ ILQGDQ LQIULQJHPHQWRI (8 FRPSHWLWLRQ ODZ RU RI *HUPDQ
FRPSHWLWLRQODZ$QDUJXPHQWIUHTXHQWO\KHDUGLQIDYRURIWKHH[WHQVLRQRIWKHOHJDO
YDOXHZDVWKDWLWZRXOGEHDQDGYDQWDJHLQDIRUXPVKRSSLQJZDUEHWZHHQWKHFRXUWV
RIGLIIHUHQWOHJDOV\VWHPV 
$QRWKHUFRQWHVWDEOHVHWRILVVXHVFRQFHUQHGZKLFKGHFLVLRQVDUHELQGLQJDQG
ZKHQ7KHUH VHHPV WR EH JHQHUDODJUHHPHQW WKDW RQO\ DIILUPDWLYH GHFLVLRQVDUH
ELQGLQJ LH RQO\ WKH SDUW RI DQ LQIULQJHPHQW GHFLVLRQ WKDW DFWXDOO\ ILQGV DQ
LQIULQJHPHQWDQGWRWKHH[WHQWWRZKLFKLWGRHV2QHFRQVHTXHQFHLVWKDWZKLOHD
ILQGLQJRIDUHVWULFWLRQE\HIIHFWZLOOREYLRXVO\VHWRXWWKHH[LVWHQFHRIHIIHFWVRQWKH
PDUNHWLQWKHILQGLQJRIWKHLQIULQJHPHQWLWVHOILWVHHPVDUJXDEOHWKDWLQLQIULQJHPHQW
GHFLVLRQVRQUHVWULFWLRQVE\REMHFWDUJXPHQWVRQSXUSRUWHGHIIHFWVHJWRVXSSRUW
WKHDPRXQWRIILQHVZLOOQRWEHELQGLQJRQFRXUWV 
2QH PLJKW DQWLFLSDWH WKDW FRPPLWPHQW GHFLVLRQV ZRXOG KDYH QR HIIHFW
ZKDWVRHYHUVLQFHWKH\GRQRWLPSO\DILQGLQJRILQIULQJHPHQW$)UHQFKFRXUWKDV
DOUHDG\ WDNHQ WKLVDSSURDFKDOEHLW WDNLQJ LQWRDFFRXQW WKHFRPPLWPHQWGHFLVLRQ
ZKHQGLVFXVVLQJWKHH[LVWHQFHRIWKHLQIULQJHPHQWQDPHO\WKHSUHVHQFHRIIDXOW32
$VLPLODUDSSURDFKZDVDGRSWHGE\D+XQJDULDQFRXUW331RQHWKHOHVV WKH&-(8
KDV UDLVHG GRXEWV LQ WKLV FRQWH[W DW OHDVW UHJDUGLQJ WKH HIIHFWV RI FRPPLWPHQW
GHFLVLRQVDGRSWHGE\ WKH(&DIILUPLQJ LQD UHFHQW MXGJPHQW WKDW WKHVHDUHVWLOO
&RPPLVVLRQ GHFLVLRQV DQG WKDW QDWLRQDO FRXUWV PXVW ³WDNH LQWR DFFRXQW WKH
                                                          
31 See Macedonian Thrace Brewery S.A. v. Heineken N.V. and Athenian Brewery S.A., filed on 23 
February 2017 before the District Court Amsterdam, C/13/626096, HA ZA 17-321. 
32 See Judgment of the Paris Commercial Court of March 30th 2015, DKT v Eco emballages and 
Valorplast (case no. 2012000109; but overturned on appeal). 
33 See 30%RGQiU ³+XQJDU\´ LQ A Piszcz (ed), Implementation of the EU Damages Directive in 
Central and Eastern European Countries, University of Warsaw Faculty of Management Press, 2017, 
127, at 130. 
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SUHOLPLQDU\ DVVHVVPHQW FDUULHG RXW E\ WKH &RPPLVVLRQ DQG UHJDUG LW DV DQ
LQGLFDWLRQ LI QRW SULPD IDFLH HYLGHQFH RI WKH DQWLFRPSHWLWLYH QDWXUH RI WKH
DJUHHPHQWDWLVVXH´34 
7KHVSHFLILFLWLHVRIWKH,ULVKV\VWHPZKHUH1&$ILQGLQJVRILQIULQJHPHQWDUH
PDGHRQO\E\FRXUWVKDYHUDLVHGFRQFHUQVWKDWJXLOW\YHUGLFWVZLOOQRWEHVXIILFLHQWO\
UHDVRQHGDQGPD\FDXVHGLIILFXOWLHVIRUIROORZRQDFWLRQV ,Q)UDQFH LWKDVEHHQ
FODULILHG WKDW D GHFLVLRQ LV FRQVLGHUHG ILQDO DQG ELQGLQJ RQ WKH FRXUWV IURP WKH
PRPHQW LWV ILQGLQJ RI LQIULQJHPHQW EHFRPHV UHV MXGLFDWD 7KXV LQ WKH FDVH RI
DSSHDOVOLPLWHGWRWKHDPRXQWRIWKHILQHWKHILQGLQJRILQIULQJHPHQWLWVHOILVDOUHDG\
ELQGLQJZLWKRXWKDYLQJWRZDLWIRUWKHUHVXOWRIDQ\DSSHDOWKDWLVQRWFRQFHUQHGZLWK
WKDWILQGLQJ 
$JHQHUDOSUREOHPGHULYLQJIURPWKH'LUHFWLYHLWVHOILVWKDWGHFLVLRQVEHFRPH
ELQGLQJZKHQDQRUGLQDU\DSSHDOLVQRORQJHUSRVVLEOH%XWWKLVGRHVQRWHQVXUHWKDW
DQ LQIULQJHPHQW GHFLVLRQ ZLOO QRW EH VXEVHTXHQWO\ RYHUWXUQHG HJ E\ D
&RQVWLWXWLRQDO&RXUWUXOLQJRUIROORZLQJDQ(&W+5MXGJPHQWDQGWKLVPD\OHDGWR
SUREOHPVUHJDUGLQJLWVHIIHFW 
)LQDOO\ OHJDOFRQWURYHUVLHVPD\EHDQWLFLSDWHGUHJDUGLQJZKRLVERXQGE\D
ILQGLQJ RI LQIULQJHPHQW 7KH LVVXH GHEDWHG PRVW RIWHQ LV ZKHWKHU D GHFLVLRQ
DGGUHVVHGRQO\WRDVXEVLGLDU\ZLOODOVREHELQGLQJDJDLQVWWKHSDUHQWFRPSDQ\,Q
(QJODQGDFRXUWKDVDOUHDG\FRQILUPHG WKDW WKHUH LVRQO\ELQGLQJHIIHFW IRU OHJDO
SHUVRQVZKRDUHDGGUHVVHHVRIWKHGHFLVLRQ357KHVDPHSRVLWLRQLVVXJJHVWHGE\
WKHFDVHODZRIWKH)UHQFK6XSUHPH&RXUW7KHSDUHQWFRPSDQ\¶VOLDELOLW\PD\VWLOO
EHHVWDEOLVKHGEXWZLOOKDYHWREHVRRQJHQHUDOWHUPVLHDQXQODZIXODFWLRQRU
RPLVVLRQPXVWEHDWWULEXWHGWRWKHSDUHQW LWVHOIZLWKDFDXVDO OLQNWRWKHGDPDJH
FDXVHG ,Q FRXQWULHV VXFK DV ,UHODQG DQG 3RUWXJDO36 WKH VDPH LVVXH DULVHV LQ
UHODWLRQWRSULYDWHHQIRUFHPHQWDFWLRQVWKDWDUHDOVRUDLVHGDJDLQVWPDQDJHUVRU
GLUHFWRUV 
$UHIHUHQFHIURPD3RUWXJXHVHFRXUW LVDOUHDG\SHQGLQJEHIRUHWKH&-(8
ZKLFK PD\ OHDG WR FODULI\LQJ ZKHWKHU RQ WKH RQH KDQG WKHVH SURYLVLRQV RI WKH
'LUHFWLYH DQG LWV WUDQVSRVLWLRQ DUH DSSOLFDEOH WR SHQGLQJ DFWLRQV LQLWLDWHG DIWHU
'HFHPEHUEXWDOVRZKHWKHU WKHSULQFLSOHRIHIIHFWLYHQHVVDOUHDG\ UHTXLUHG
QDWLRQDOFRXUWVWRUHFRJQLVHWKHELQGLQJHIIHFWRILQIULQJHPHQWGHFLVLRQVHYHQEHIRUH
WKHHQWU\LQWRIRUFHRIWKH'LUHFWLYH37 
 
&RPSHQVDWLRQTXDQWLILFDWLRQSDVVLQJRQDQGSUHVXPSWLRQV 
&RPSHQVDWLRQ 
7KH'LUHFWLYH¶VHPSKDVLVRQWKHULJKWWRIXOOFRPSHQVDWLRQDQGLWVSURKLELWLRQ
RIRYHUFRPSHQVDWLRQLQFOXGLQJE\PHDQVRISXQLWLYHDQGVLPLODUW\SHVRIPXOWLSOH
RU H[HPSODU\ GDPDJHV38 ZDV QRW D QRYHOW\ IRU WKH ODUJH PDMRULW\ RI 06 DQG
DFFRUGLQJO\ UHTXLUHG QR VSHFLILF WUDQVSRVLWLRQ DOWKRXJK LQ VRPH FDVHV WKH
                                                          
34 CJEU Judgment of November 23rd 2017, Gasorba (C-547/16) ECLI:EU:C:2017:891. See Spanish 
Supreme Court (Administrative chamber, sect. 3) Judgment of February 7th 2018 (Gasorba v. 
Repsol) ECLI:ES:TS:2018:297. 
35 Emerson Electric Co v Morgan Crucible Co plc [2011] CAT 4, upheld in [2012] EWCA Civ 1559. 
36 In Portugal, for example, NCA decisions often apply fines, simultaneously, on undertakings and 
on their managers/directors. 
37 Case C-637/17 Cogeco. 
38 Although the issue has been raised, e.g., in Greece, moral damages should, in principle, not be 
deemed punitive damages. To the extent that their amount is still assessed on the basis of real 
damage caused, they are still aimed at placing the injured person, insofar as possible, in the situation 
he/she would have been in the absence of the infringement.  
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SULQFLSOH ZDV UHDIILUPHG LQ WKH WUDQVSRVLWLRQ ± VHH HJ &\SUXV DQG 6SDLQ ,Q
+XQJDU\LWZDVQHFHVVDU\WRFUHDWHDQH[FHSWLRQ WRWKHJHQHUDOUXOHLQWKDWOHJDO
V\VWHP DOORZLQJ FRXUWV WR UHGXFH WKH DPRXQW RI FRPSHQVDWLRQ DZDUGHG RQ WKH
JURXQGVRIHTXLW\ ,Q ,UHODQGDQG LQ WKH8. LW UHTXLUHG WKH LQWURGXFWLRQRID UXOH
SURKLELWLQJ WKH DZDUG RI H[HPSODU\ GDPDJHV ZKLFK KDG SUHYLRXVO\ EHHQ ERWK
WKHRUHWLFDOO\SRVVLEOHDQGDFWXDOO\DZDUGHGE\WKH(QJOLVKFRXUWV397KHSUDFWLFDO
LPSDFWRIWKHFKDQJHZDVOLPLWHGLQ,UHODQGE\WKHUDULW\RIGDPDJHVDZDUGHGLQ
DQWLWUXVWSULYDWHHQIRUFHPHQWDFWLRQV0RUHRYHULQWKH8.WKHDZDUGRIH[HPSODU\
GDPDJHVKDGDOUHDG\EHHQSUHVFULEHG LQ LQUHODWLRQ WRFROOHFWLYHFRQVXPHU
SURFHHGLQJVXQGHUWKH&RQVXPHU5LJKWV$FW 
:KLOHLWVHHPVVHWWOHGWKDWWKHULJKWWRIXOOFRPSHQVDWLRQLQFOXGHVDFWXDOORVVHV
GDPQXPHPHUJHQVORVWSURILWOXFUXPFHVVDQVDQGLQWHUHVWWKHFDOFXODWLRQRIWKH
ODWWHUKDVSURYHQLQSDUWLFXODUWREHYHU\XQFOHDUDVZDVVKRZQLQDUHFHQWSDQ
(XURSHDQVWXG\401RWRQO\LVWKHUHJUHDWOHJDOXQFHUWDLQW\ZLWKLQPDQ\06EXWWKH
FORVHURQHDQDO\VHVWKHPHWKRGVRIFDOFXODWLQJLQWHUHVWWKHJUHDWHUWKHGHJUHHRI
KHWHURJHQHLW\RIUHJXODWLRQRQHILQGVDFURVVWKH(806ZKDWW\SHRILQWHUHVWKRZ
WRTXDQWLI\LWZKHQGRHVLWEHJLQWRDFFUXHFXPXODWLYHRUDOWHUQDWLYHFRPSHQVDWLRQ
IRUPRQHWDU\GHSUHFLDWLRQHWF$ULJKWWRIXOOFRPSHQVDWLRQDULVLQJGLUHFWO\IURP(8
/DZLV LQFRPSDWLEOHZLWKGUDVWLFYDULDWLRQVLQWKHDPRXQWRIFRPSHQVDWLRQRQHLV
HQWLWOHG WR GHSHQGLQJ RQ ZKLFK 06 FRXUWVKDQGOH WKH FODLPRUPRUH ULJRURXVO\
GHSHQGLQJRQWKHQDWLRQDO ODZDSSOLFDEOHWRHDFKVSHFLILF LQGLYLGXDOFODLPZLWKLQ
WKH VDPH SURFHHGLQJV LGHQWLFDO FODLPDQWV PD\ EH HQWLWOHG WR GLIIHUHQW LQWHUHVW
GHSHQGLQJRQWKHUHOHYDQWDSSOLFDEOHODZ6RPHIRUPRIKDUPRQL]LQJLQWHUYHQWLRQ
E\WKH&-(8RUWKH(8OHJLVODWRUZRXOGDPHOLRUDWHWKHSRVLWLRQKHUH7KH'LUHFWLYH¶V
ODFNRIKDUPRQLVDWLRQRI WKLV LVVXHZDVGLVDSSRLQWLQJHVSHFLDOO\FRQVLGHULQJ WKDW
WKH SUHOLPLQDU\ ZRUNV WKDW OHG WR LWV DGRSWLRQ KDG DOUHDG\ LGHQWLILHG WKH ODFN RI
FRQVLVWHQF\RIQDWLRQDOODZLQWKLVUHJDUG41 
'DPDJHVTXDQWLILFDWLRQDQGSUHVXPSWLRQV 
,QQRYDWLYH LQ PRVW 06 DQG YHU\ LPSRUWDQW IRU WKH VXFFHVV RI GDPDJHV
DFWLRQV ZDV WKH LQWURGXFWLRQ RI WKH UHEXWWDEOH SUHVXPSWLRQ WKDW FDUWHOV FDXVH
GDPDJHV 7KLV SUHVXPSWLRQ LV SUHVHQW LQ WKH WUDQVSRVLWLRQ ODZV RI DOO WKH 06
1RQHWKHOHVVLQVRPH06WKHUHDUHGRXEWVDVWRZKHWKHULWVVFRSHZLOOEHEURDGHU
WKDQWKH'LUHFWLYH¶V,Q%HOJLXPIRUH[DPSOHWKHGHILQLWLRQRI³FDUWHO´PD\LQFOXGH
DJUHHPHQWV DQG FRQFHUWHG SUDFWLFHV EHWZHHQ QRQFRPSHWLQJ XQGHUWDNLQJV VHH
DOVRWKHGHILQLWLRQRI³FDUWHO´LQ6ZHGHQ 
*HQHUDOO\06KDYHQRWH[WHQGHGWKHSUHVXPSWLRQWRLQIULQJHPHQWVEDVHGRQ
GHFLVLRQVRIDVVRFLDWLRQVRIXQGHUWDNLQJVHYHQWKRXJKWKHUHLVRIWHQQRGLIIHUHQFH
EHWZHHQDFDUWHOGHFLGHGDWPHHWLQJVEHWZHHQFRPSHWLWRUVRUDWDPHHWLQJRIDQ
DVVRFLDWLRQRIFRPSHWLWRUV7KLVLVDZHDNQHVVLQWKH'LUHFWLYHLWVHOIZKLFKUHTXLUHV
UHFRQVLGHUDWLRQDQGLQWKHPHDQWLPHLWPD\UDLVHDUJXPHQWVDVWRWKHLQIULQJHPHQW
RIWKHSULQFLSOHRIHTXDOWUHDWPHQWLQVRPHOHJDORUGHUV 
,Q)UDQFHFDVHODZKDGDOUHDG\ LQWURGXFHGQRW MXVWDSUHVXPSWLRQRIKDUP
HYHQLIPHUHO\PRUDOEXWDQRQUHEXWWDEOHSUHVXPSWLRQDQGQRWRQO\IRUFDUWHOV
                                                          
39 2 Travel Group Plc (In Liquidation) v Cardiff City Transport Services Ltd [2012] CAT 19 
40 See G Monti (G ³(8 ODZ DQG LQWHUHVW RQ GDPDJHV IRU LQIULQJHPHQWV RI FRPSHWLWLRQ ODZ D
FRPSDUDWLYHUHSRUW´(8,/DZWP 2016/11 (available at: http://cadmus.eui.eu/handle/1814/40464). 
41 See D Waelbroeck, D Slater & GEven-Shoshan, Study on the conditions of claims for damages in 
case of infringement of EC competition rules. Comparative Report, August 21st 2004 (Ashurst 
Report) ¶¶82 and 84-85; Staff Working Paper Annex to Green Paper Damages actions for breach of 
EC antitrust rules, COM (2005) 672 final, December 19th 2005, ¶¶ 40-41. 
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EXW DOVR IRU LQIULQJHPHQWV EDVHG RQ DEXVH RI GRPLQDQFH42 :KLOH D UHEXWWDEOH
SUHVXPSWLRQZLOOQRZKDYHWREHDSSOLHGIRUFDUWHOVLWLVXQFOHDUZKHWKHUWKHQHZ
UHJLPH ZLOO UHTXLUH D FKDQJH LQ DSSURDFK LQ UHODWLRQ WR LQIULQJHPHQWV RWKHU WKDQ
FDUWHOV7KLVLVDQRWKHUDUHDZKHUHWKHSUHVXPSWLRQPLJKWQHHGWREHDPHQGHGLQ
DIXWXUHUHYLVLRQRIWKH'LUHFWLYH3UDFWLFHVKRZVWKDWWKHUHDUHIUHTXHQWVWDQGDORQH
DQG IROORZRQDEXVHFDVHV LQ WKH06DQGD UHEXWWDEOHSUHVXPSWLRQRI KDUP IRU
WKHVHFDVHVZRXOGFRQWULEXWHWRUHPRYLQJDVHULRXVREVWDFOHWRVXFFHVVIXOGDPDJHV
DFWLRQV 
,Q*HUPDQ\FDVHODZDOUHDG\SURYLGHGIRUDORZHULQJRIWKHEXUGHQRISURRI
WKDWFDUWHOVUDLVHSULFHVEXWWKHUHZDVQRSUHVXPSWLRQSHUVHDQGWKHSULPDIDFLH
DVVXPSWLRQ FRXOG EH FRXQWHUHG E\ GHIHQGDQWV ZLWK UHODWLYH HDVH E\ VKRZLQJ
DW\SLFDOFKDUDFWHULVWLFVRIWKHFDUWHOLQWKHTXHVWLRQ 
2QH06WKDWKDVDOUHDG\PRYHGIRUZDUGLQWKLVUHJDUGLV3RODQGZKHUHLWZDV
GHFLGHGWRH[WHQGWKHSUHVXPSWLRQRIKDUPWRDOODQWLWUXVWLQIULQJHPHQWVLQFOXGLQJ
YHUWLFDOUHVWUDLQWVDQGDEXVHRIGRPLQDQFHLQIULQJHPHQWV0DNLQJ3RODQGDPRUH
DWWUDFWLYH MXULVGLFWLRQ ZDV RQH RI WKH FRQVLGHUDWLRQV ZHLJKLQJ LQ IDYRXU RI WKLV
LQQRYDWLRQ,WKDVEHHQDUJXHGWKDWWKLVPD\UDLVHGLIILFXOWLHVLQDSSOLFDWLRQLQUHODWLRQ
WRLQIULQJHPHQWVWKDWSURGXFHGHIIHFWV+RZHYHULWPD\EHQRWHGWKDWLIDFODLPDQW
KDVDOUHDG\PDQDJHGWRGHPRQVWUDWHWKDWWKHSUDFWLFHKDGDQDQWLFRPSHWLWLYHHIIHFW
DQG LV WKXV XQODZIXO DQ DVVXPSWLRQ WKDW WKH DQWLFRPSHWLWLYH HIIHFWV FDXVHG
GDPDJHGRHVQRWVHHPHQWLUHO\XQUHDVRQDEOH 
*HQHUDOO\WKHUHVHHPVWREHDJUHHPHQWWKDWWKHSUHVXPSWLRQZLOORQO\DSSO\
WRWKHH[LVWHQFHRIWKHLQIULQJHPHQW7KXVWKHSUHVXPSWLRQGRHVQRWGLVSHQVHZLWK
WKHQHHGWRSURYHFDXVDOLW\DQLVVXHVSHFLILFDOO\DGGUHVVHGLQVRPH06VXFKDV
*UHHFH,WDO\DQG3RUWXJDODQGWKHTXDQWXPRIKDUP 
:KLOHWKHFODLPDQW¶VEXUGHQRISURRIRIWKHVHWZRHOHPHQWVUHPDLQVLWPXVW
DOVREHUHFRJQL]HGWKDWHVWDEOLVKLQJFDXVDOLW\VKRXOGEHUHODWLYHO\VWUDLJKWIRUZDUGLQ
FDVHVRIGLUHFWFRQWUDFWXDOUHODWLRQVKLSVDQGLVPDGHHDVLHUIRULQGLUHFWFOLHQWVE\
WKHUXOHRQWKHSURRIRISDVVLQJRQ43$VIRUSURRIRITXDQWXPWKHUHLVDQHFHVVDU\
GHYLDWLRQIURPWKHJHQHUDOEXUGHQRISURRI$VWKH*HUPDQ)HGHUDO&RXUWRI-XVWLFH
%XQGHVJHULFKWVKRIKDVDOUHDG\LQGLFDWHGDSUHVXPSWLRQRIKDUPORJLFDOO\LPSOLHV
DFRQFOXVLRQWKDWWKHUHDUHGDPDJHVPRUHWKDQ]HUR447KLVLVDOVRDQHFHVVDU\
FRQVHTXHQFHRIWKHSULQFLSOHRIHIIHFWLYHQHVV,QRWKHUZRUGVWKHFODLPDQWZLOOEH
HQWLWOHGWR³VRPH´FRPSHQVDWLRQDQGKLVKHUEXUGHQRISURRIRQO\UHODWHVWR³KRZ
PXFK´ 
5DUHDPRQJWKHODZVRIWKH06LVWKH+XQJDULDQRSWLRQGDWLQJEDFNWR
RILPSRVLQJDUHEXWWDEOHSUHVXPSWLRQWKDWKDUGFRUHFDUWHOVGLUHFWO\IL[LQJSULFHV
VKDULQJPDUNHWVRUOLPLWLQJRXWSXWFDXVHDSULFHLQFUHDVH7KHWUDQVSRVLWLRQ
PHDVXUHNHSWWKLVUXOHZLWKVOLJKWDGMXVWPHQWVLWQRZDOVRHQFRPSDVVHVEX\HUV¶
                                                          
426HH-XGJPHQWRIWKH3DULV&RPPHUFLDO&RXUWRI0DUFKWK'.7Y(FRHPEDOODJHVDQG
9DORUSODVW FDVHQR-XGJPHQWRI WKH3DULV&RPPHUFLDO&RXUWRI0DUFKWK
1XPpULFDEOH HW D Y )UDQFH 7HOHFRP FDVH QR  DQG -XGJPHQWV RI WKH 3DULV
&RPPHUFLDO&RXUWDQGRIWKH3DULV$SSHDO&RXUWRI-XQHWK-&%6DOHVHWDY6$&HQWUDO
3DUWV 
43 However, depending on interpretation of national rules on causality and the attitude of the courts, 
causality may prove to be a difficult hurdle, especially in abuse cases, as was seen, e.g., in the 
Lithuanian case /8$%³.OHYR ODSDV´Y$% ³25/(1/LHWXYD´ Case No 3K-3-207/2010, May 17th 
2010). 
44 BGH, 12/7/2016, KZR 25/14, NZKart 2016, 436, 441 ±Lottoblock II; see as well Kersting, LMK 
2016, 382038, sub 2c). 
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FDUWHOV+RZHYHUWKLVUXOHKDVDOLPLWHGLPSDFWVLQFHLWGRHVQRWFRYHURWKHUDQWL
FRPSHWLWLYHSUDFWLFHVDQGLWLVXVHIXORQO\IRUVXUFKDUJHGDPDJHVZLWKWKHEXUGHQ
RISURRIIRURWKHUW\SHVRIGDPDJHVHJORVVRISURILWUHPDLQLQJXQFKDQJHG7KH
SUHVXPSWLRQKDVDOVRQRZEHHQLQWURGXFHGLQ/DWYLD45 
 
7KH 'LUHFWLYH UHTXLUHV QDWLRQDO FRXUWV WR EH HPSRZHUHG WR HVWLPDWH WKH
TXDQWXPRIGDPDJHVLISUHFLVHTXDQWLILFDWLRQLVLPSRVVLEOHRUH[FHVVLYHO\GLIILFXOW
6HYHUDO06VXFKDV*UHHFH/LWKXDQLD3RUWXJDODQG6SDLQFRSLHGWKH'LUHFWLYH¶V
UXOH%XWPDQ\RWKHU06VXFKDV%HOJLXP&\SUXV)UDQFH*HUPDQ\+XQJDU\
/X[HPERXUJ DQG 6ZHGHQ GHFLGHG WKDW WUDQVSRVLWLRQ ZDV XQQHFHVVDU\ DV WKH
'LUHFWLYH¶V REMHFWLYH ZDV DOUHDG\ HQVXUHG E\ JHQHUDO UXOHV ,W KDV EHHQ QRWHG
KRZHYHU HJ LQ &\SUXV )UDQFH DQG /X[HPERXUJ WKDW LW LV DUJXDEOH ZKHWKHU
QDWLRQDOODZWUXO\HQVXUHVWKH'LUHFWLYH¶VREMHFWLYHZLOOEHPHWVLQFHWKLVZLOOODUJHO\
GHSHQGRQWKHLQWHUSUHWDWLRQDGRSWHGE\WKHFRXUWV 
6ZHGLVK ODZ LV SDUWLFXODUO\ LQWHUHVWLQJ LQ WKLV FRQWH[W ,W DOORZV FRXUWV WR
HVWLPDWHGDPDJHVQRWRQO\LILWLVLPSRVVLEOHRUH[FHVVLYHO\GLIILFXOWWRTXDQWLI\WKH
GDPDJHV EXW DOVR LI FROODWLQJ HYLGHQFH FDQ EH SUHVXPHG WR FDXVH FRVWV RU
LQFRQYHQLHQFHWKDWLVGLVSURSRUWLRQDWHWRWKHVL]HRIWKHGDPDJHDQGLIWKHFODLPIRU
GDPDJHV FRQFHUQV D VPDOO VXP 7KLV LV D FUXFLDO SRLQW EHFDXVH IRU PDQ\
FRPSHWLWLRQGDPDJHVDFWLRQVHVSHFLDOO\ WKRVHPHDQW WRFRPSHQVDWHFRQVXPHUV
DQG60(VLWLVQRWVRPXFKWKDWLWLVGLIILFXOWWRTXDQWLW\WKHGDPDJHVSHUVHEXW
UDWKHUWKDWGRLQJVRZRXOGEHFRVWO\DQGDFWDVDGLVLQFHQWLYHRQWKHH[HUFLVHRIWKH
ULJKWWRGDPDJHVPDNLQJLWHLWKHUWRRULVN\RURXWULJKW LUUDWLRQDO7KLVSUHH[LVWLQJ
SRVLWLRQLQ6ZHGLVKODZVHHPVOLNHDPHULWRULRXVLQWHUSUHWDWLRQRIWKHFRQVHTXHQFHV
RI WKH SULQFLSOH RI HIIHFWLYHQHVV IRU WKH TXDQWLILFDWLRQ RI KDUP DULVLQJ IURP
LQIULQJHPHQWV RI DUWV 7)(8 &RXUWV RI DOO 06 ZRXOG EH HQFRXUDJHG WR
DGRSWDVLPLODUDSSURDFK 
)LQDOO\ PRVW WUDQVSRVLWLRQ SURFHGXUHV LQFOXGHG GHEDWHV RQ WKH GLIILFXOW\ RI
DUULYLQJ DW D PHWKRG RI TXDQWLI\LQJ GDPDJHV DQG WKH QHHG IRU JXLGDQFH WR EH
SURYLGHG WR WKH FRXUWV 7KH ([SODQDWRU\ 0HPRUDQGD DQG RWKHU GRFXPHQWV
GHYHORSHGGXULQJWKHOHJLVODWLYHSURFHGXUHLQVHYHUDO06±HJ%HOJLXP*UHHFH
DQG /X[HPERXUJ ± VXJJHVW WKDW FRXUWV VKRXOG XVH WKH &RPPLVVLRQ¶V 3UDFWLFDO
*XLGHRQWKHTXDQWLILFDWLRQRIGDPDJHV463RUWXJDOKDVLQFOXGHGDUHIHUHQFHWRWKH
*XLGH LQ WKH WUDQVSRVLWLRQ PHDVXUH LWVHOI EXW PHUHO\ DV D UHFRPPHQGDWLRQ
/LWKXDQLD ZHQW IXUWKHU DQG LWV UXOHV DFWXDOO\ UHTXLUH FRXUWV DQG HFRQRPLVWV
VXEPLWWLQJHFRQRPLFHYLGHQFHWRFRXUWVWRIROORZWKH&RPPLVVLRQ¶VJXLGHOLQHV 
,QGLUHFWGDPDJHVDQGSDVVLQJRQ 
7KH(XURSHDQDSSURDFKWRLQGLUHFWGDPDJHVZDVDOUHDG\GLYHUJHQWIURPWKH
86DSSURDFKZKHUHRQO\GLUHFWFXVWRPHUVRUVXSSOLHUVFDQXVXDOO\ILOHIRUGDPDJHV
7KLVSKLORVRSKLFDO WUDQV$WODQWLFJDSZKLFKZRXOG WKHRUHWLFDOO\HQVXUHDJUHDWHU
OHYHORISURWHFWLRQRIHQGFRQVXPHUVZHUHLWQRWIRUWKHSURFHGXUDOREVWDFOHVZKLFK
VWLOOSUHYHQWWKHLUFRPSHQVDWLRQLQWKH(8KDVQRZEHHQZLGHQHGE\WKHQHZUXOHV
RIWKH'LUHFWLYHZKLFKKDYHHDVHGWKHEXUGHQVRQLQGLUHFWFODLPDQWV 
:KLOHWKH'LUHFWLYHFOHDUO\LQWHQGHGWKDW06ZRXOGLQWURGXFHSURFHGXUDOUXOHV
WR SUHYHQW RYHU RU XQGHUFRPSHQVDWLRQ SDUWLFXODUO\ LQ WKH FDVH RI DFWLRQV IRU
GDPDJHV LVVXHG E\ FODLPDQWV IURP GLIIHUHQW OHYHOV RI WKH VXSSO\ FKDLQ QR 06
                                                          
45 See J Jerneva & , 'UXYLHWH ³/DWYLD´ LQ $ 3LV]F] $ HG Implementation of the EU Damages 
Directive in Central and Eastern European Countries, 157. 
46 Communication from the Commission on quantifying harm in actions for damages based on 
breaches of article 101 or 102 of the TFEU (Official Journal C167 of June 13th 2013) 
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LQWURGXFHGQHZVSHFLILFUXOHV1RQHWKHOHVVVRPH06FUHDWHGQHZPHFKDQLVPVWR
FHQWUDOL]H LQIRUPDWLRQDERXWRQJRLQJDQGSDVWSULYDWHHQIRUFHPHQWDFWLRQVVHH
HJ3RUWXJDO:KLOHLWZDVDUJXHGGXULQJVHYHUDO06OHJLVODWLYHSURFHVVHVWKDW
H[LVWLQJUXOHVDOUHDG\DOORZHGQDWLRQDOFRXUWVWRWDNHPHDVXUHVQHFHVVDU\WRHQVXUH
WKDWREMHFWLYHHVSHFLDOOXVXVSHQVLRQRISURFHHGLQJVDQGVXPPRQLQJRIWKLUGSDUWLHV
WR LQWHUYHQH WKHUHDUHJRRGUHDVRQVWREHVFHSWLFDODERXWWKHREMHFWLYHDFWXDOO\
EHLQJ PHW LQ SUDFWLFH VHH HJ 1HWKHUODQGV ,W LV QRW VR PXFK D SUREOHP RI
DZDUHQHVVRIRWKHUUHODWHGFDVHV±DQGZKHWKHUDFRXUWFDQUDLVHWKHH[LVWHQFHRI
RWKHUDFWLRQVH[RIILFLRVHHHJ%HOJLXP±EXWUDWKHUZKDWWKHFRXUWVKRXOGDQG
ZLOOGRDIWHULWEHFRPHVDZDUHRIVXFKRWKHUFDVHV 
6KRUW RI LQWURGXFLQJ VRPH NLQG RI(8ZLGH PHFKDQLVP IRU FHQWUDOL]DWLRQ RI
FODLPVWKHUHGRHVQRWDSSHDUWREHDQ\JHQHUDOVROXWLRQWKDWZRXOGSUHYHQWDEXVH
DQGSRWHQWLDOO\XQIDLURXWFRPHV,WPXVWEHUHFRJQL]HGWKDWH[LVWLQJOHJDOSURYLVLRQ
LVLQDGHTXDWHWRHQVXUHRYHUDQGXQGHUFRPSHQVDWLRQDVDUHVXOWRISDUDOOHODFWLRQV
EHIRUH GLIIHUHQW FRXUWV DQG LW DOVR IDLOV WR WDFNOH WKH ULVN RI H[FHVVLYHO\ OHQJWK\
SURFHGXUHV LQ VRPH MXULVGLFWLRQV ,Q 06 ZKHUH JHQHUDOLVW MXGJHVPD\ DSSHDU WR
KDYHVKRZQRQRFFDVLRQD WHQGHQF\ WRDGRSWGHOD\LQJ WDFWLFVDQG WRHPEUDFH
SURFHGXUDOURXWHVWRDYRLGKDYLQJWRGHFLGHDFRPSHWLWLRQODZGLVSXWHWKHSRVVLELOLW\
RIVXVSHQVLRQRIDQDFWLRQWRDZDLWWKHUHVXOWRIDQRWKHUDFWLRQPD\SURYHWREHD
GDQJHURXV WRRO ,W VKRXOG DOVR EH QRWHG WKDW HYHQ 06 WKDW KDYH FHQWUDOL]HG
MXULVGLFWLRQLQDVLQJOHFRXUWPD\QRWDYRLGWKLVSUREOHPFRPSOHWHO\DVFDVHVPD\
VWLOOEHDOORFDWHGWRGLIIHUHQWMXGJHVRUSDQHOVRIWKDWFRXUW 
7KH'LUHFWLYHHVWDEOLVKHVDSUHVXPSWLRQRISDVVLQJRQIROORZLQJSURRIE\WKH
LQGLUHFWFODLPDQWRIWKUHHUHTXLUHPHQWV06KDYHWUDQVSRVHGWKLVQHZUXOHLQWRWKHLU
OHJDORUGHUVEXWTXHVWLRQVKDYHEHHQUDLVHGVHHHJ*HUPDQ\DVWRZKHWKHUWKH
'LUHFWLYHUHTXLUHVDSUHVXPSWLRQQRWRQO\RISDVVLQJRQEXWRIDFHUWDLQDPRXQWRI
SDVVLQJRQ,WLVDUJXDEOHWKDWWKHSUHVXPSWLRQZRXOGDSSO\WRWKHIXOODPRXQWRIWKH
RYHUFKDUJH+RZHYHURWKHUV HJ WKH1HWKHUODQGVSUHIHU WRDGRSWDQDSSURDFK
DQDORJRXVWRWKDWLQUHODWLRQWRWKHSUHVXPSWLRQRIFDUWHOGDPDJHVDQGDUJXHWKDW
LQGLUHFWFODLPDQWVVWLOOKDYHWKHEXUGHQRISURYLQJKRZPXFKRIWKHRYHUFKDUJHZDV
SDVVHGRQ 
,WKDVEHHQFRQVLGHUHGVHHHJ/X[HPERXUJWKDWLQFODLPVE\GLUHFWFOLHQWV
WKH IDFW WKDW WKH SUHVXPSWLRQ RI SDVVLQJRQ RQO\ ZRUNV WR WKH EHQHILW RI LQGLUHFW
FXVWRPHUVDQGQRWRIWKHLQIULQJHULQFODLPVE\LWVGLUHFWFOLHQWVPD\EHGHHPHGD
YLRODWLRQ RI WKH SULQFLSOH RI HTXDO WUHDWPHQW ,Q 6SDLQ LW LV DUJXHG WKDW WKH
SUHVXPSWLRQRISDVVLQJRQLVRQO\DSSOLFDEOHWRILUVWDFTXLUHUVDQGQRWWRSXUFKDVHUV
IXUWKHUGRZQVWUHDP,Q*HUPDQ\WKHQHZSUHVXPSWLRQDSSOLHVRQO\WRDUW
7)(8 DQG LWV QDWLRQDO HTXLYDOHQWV EXW QRW WR RWKHU SURYLVLRQV RI GRPHVWLF
FRPSHWLWLRQODZ 
,QVHYHUDO06WKHUHOHYDQFHRIVRPHSULRUFDVHODZRQSDVVLQJRQPD\QRZ
EH TXHVWLRQHG ,Q )UDQFH FRXUWV KDG SUHYLRXVO\ LQGLFDWHG WKDW LW ZDV XS WR WKH
FODLPDQWWRSURYHWKHDEVHQFHRULPSRVVLELOLW\RISDVVLQJRQDQDSSURDFKWKDWKDV
QRZEHHQUHYHUVHGE\ LWV WUDQVSRVLWLRQPHDVXUH ,Q*HUPDQ\ WKH )HGHUDO&RXUW
KDG PDGH WKH SDVVLQJRQ GHIHQFH GHSHQGHQW RQ VKRZLQJ QRW RQO\ WKDW WKH
RYHUFKDUJHZDVSDVVHGRQEXWDOVR WKDW WKHFODLPDQWKDGQRW LQFXUUHGD ORVVRI
SURILWGXHWRDUHGXFWLRQLQWKHDPRXQWVROG:KLOHLWZLOOEHGLIILFXOWIRUWKHGHIHQGDQW
WRSURYHSDVVLQJRQRUDEVHQFHWKHUHRIGHSHQGLQJRQZKHWKHUWKHFODLPLVE\GLUHFW
RULQGLUHFWSXUFKDVHUVWKLVWDVNLVIDFLOLWDWHGE\WKHJUDQWLQJRIULJKWVRIDFFHVVIRU
WKDWSXUSRVHWKLVSRLQWKDVEHHQVSHFLILFDOO\FODULILHGLQVRPHWUDQVSRVLWLRQVVXFK
DVLQ*HUPDQ\*HUPDQODZPD\KDYHEHHQWRRUHVWULFWLYHZKHQLWXSKROGVFODLPV
 
 
 
IRUORVVRISURILWRQO\WRWKHH[WHQWWKDWWKHVHORVVHVZHUHFDXVHGE\WKHSDVVLQJRQ
RI WKH RYHUFKDUJH $UJXDEO\ WKLV OHDYHV RXW VLWXDWLRQV ZKLFK VKRXOG DOVR EH
SURWHFWHGE\WKHULJKWWRIXOOFRPSHQVDWLRQVXFKDVORVVRISURILWDULVLQJQRWIURP
WKHSDVVLQJRQRIWKHRYHUFKDUJHLWVHOIEXWIURPWKHH[FOXVLRQRIGHPDQGIURPWKH
PDUNHW LI LW LV FRQVLGHUHG WKDW QR SULFH LQFUHDVH ZDV DFWXDOO\ SDVVHG RQ WR WKH
H[FOXGHGDJHQWV 
,Q WKH 1HWKHUODQGV WKH 6XSUHPH &RXUW DOUHDG\ EHJDQ LQWHUSUHWLQJ QDWLRQDO
ODZ LQ WKLVFRQWH[W LQ OLJKWRI WKH'LUHFWLYHHYHQEHIRUHWKH WUDQVSRVLWLRQZDV LQ
IRUFH 6LPLODUO\ WKH 'LUHFWLYH¶V SURYLVLRQV RQ SDVVLQJRQ KDG DOUHDG\ EHHQ
GLVFXVVHGLQWKH(QJOLVK6DLQVEXU\¶V6XSHUPDUNHWV/WGY0DVWHUFDUG,QF	RWKHUV
FDVH47 
 
&ROOHFWLYHUHGUHVV 
7R GDWH LQ WKH (8 SULYDWH HQIRUFHPHQW DLPHG DW FRPSHQVDWLQJ DQWLWUXVW
GDPDJHVVXIIHUHGE\FRQVXPHUVDQG60(VKDVEHHQYLUWXDOO\QRQH[LVWHQW487KH
OLPLWHGQXPEHURIFDVHVFRPPHQFHGKDYHPRVWO\EHHQGLVPLVVHGRQSURFHGXUDO
JURXQGVRUDEDQGRQHGXSRQUHDOL]DWLRQRIWKHGLIILFXOWLHVIDFHGLQHQVXULQJHIIHFWLYH
UHGUHVV 
(DUO\RQLQWKHGUDIWLQJRIWKH'LUHFWLYHLWZDVGHFLGHGWKDWQRSURYLVLRQZRXOG
EH LQFOXGHGRQFROOHFWLYH UHGUHVV VHH UHFLWDO $W WKH WLPH WKHRPLVVLRQZDV
KDLOHG DV D YLFWRU\ E\ EXVLQHVV OREE\LVWV EXW LW VRRQ EHFDPH DSSDUHQW WKDW
KDUPRQL]DWLRQPLJKWKDYHEHHQLQWKHLUEHVWLQWHUHVWDQGWKHDEVHQFHRIDVSHFLILF
'LUHFWLYH SURYLVLRQ PD\ SURYH LQ WKH ORQJ UXQ WR KDYH EHHQ WKH EHVW SRVVLEOH
RXWFRPHIRUFRQVXPHULQWHUHVWV 
7KLVLVEHFDXVHWKH(8OHJLVODWRUKDVXQWLOUHFHQWO\DWOHDVWIDOOHQFDSWLYHWR
WKH VFKRRO RI WKRXJKW DFFRUGLQJ WR ZKLFK RSWRXW UHSUHVHQWDWLYH PHFKDQLVPV
UHPLQLVFHQWLQDQ\ZD\RIWKH$PHULFDQFODVVDFWLRQV\VWHPPXVWQRWEHDOORZHG
EHFDXVHWKH\ZLOOHDVLO\OHDGWRDEXVH7KLVZDVUHIOHFWHGLQWKH&RPPLVVLRQ¶V
5HFRPPHQGDWLRQ49 ZKLFK VXJJHVWHG DQ RSWLQ PHFKDQLVP DOO WKH ZKLOH QRW
H[FOXGLQJWKHSRVVLELOLW\RIRSWRXWLQH[FHSWLRQDOFLUFXPVWDQFHVHYHQWKRXJKWKHUH
LVQRH[DPSOHDQ\ZKHUH LQ WKH(8RIDQRSWLQPHFKDQLVPHYHU OHDGLQJ WR WKH
FRPSHQVDWLRQRIDVLJQLILFDQWQXPEHURIFRQVXPHUV50$W WKHVDPHWLPH WKHIHZ
06 WKDW KDYH DGRSWHG RSWRXW UHSUHVHQWDWLYH PHFKDQLVPV KDYH LQFRUSRUDWHG
                                                          
47 [2016] CAT 11.  
48 See, in particular, B Rodger (ed) Competition Law: Comparative Private Enforcement and 
Collective Redress across the EU (Kluwer 2014). 
49 Commission Recommendation of June 11th 2013 on common principles for injunctive and 
compensatory collective redress mechanisms in the Member States concerning violations of rights 
granted under Union Law (Official Journal L201 of July 26th 2013). 
50 In France, UFC-Que-Choisir was a follow-on case in the telecommunications sector. The opt-in 
action initiated by a consumers association was deemed inadmissible on procedural grounds, with 
courts affirming that the association could not, under French law, solicit consumers to join the action 
(as described in M Ioannidou, Consumer involvement in Private EU Competition Law Enforcement, 
Oxford University Press, 2015, 128). In Spain, the Ausbanc case failed to move past initial procedural 
hurdles regarding legitimacy (Order of Provincial Court of Madrid (Sect. 28) of September 30th 2014, 
Ausbanc v. Telefónica, ECLI: ES:APM:2013:2461A). In the UK, two actions failed for procedural 
reasons, and the only successful one (opt-in) led to the compensation of a very small percentage of 
the universe of injured consumers. 6HHGLVFXVVLRQRIWKHODWHUµUHSOLFDNLW¶FDVHE\%5RGJHU³$
licence to Print (Monopoly) Money? Replica Football Kit and Toys and Games, Resale Price 
0DLQWHQDQFHDQGWKH&RPSHWLWLRQ$FW´LQ%5RGJHUHGLandmark Cases in Competition Law: 
Around the World in Fourteen Stories (Kluwer 2012). 
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YDULRXVOHYHOVRIVDIHJXDUGVDJDLQVWDEXVHVHHNLQJWRPDNHVXUHWKHLUXVHLVQRW
LQFHQWLYLVHGE\ILQDQFLDOPRWLYDWLRQSDUWLFXODUO\RQWKHSDUWRIWKHOHJDOSURIHVVLRQ
,QWHUHVWLQJO\VXFKVDIHJXDUGVDUHDEVHQWDQGVXFKPRWLYDWLRQDSSHDUVSRVVLEOHLQ
FHUWDLQ RSWLQ PHFKDQLVPV HJ ZKHUH WKH\ DOORZ IRU TXRWD OLWLV RU VXFFHVV IHH
DUUDQJHPHQWV,QGHHGGHVSLWHWKH5HFRPPHQGDWLRQVXEVHTXHQWO\WKHWUHQGKDV
EHHQIRUVRPH06WKDWXQWLOWKHQRQO\KDGRSWLQFROOHFWLYHUHGUHVVSURFHGXUHVWR
DGRSWRSWRXWPHFKDQLVPV%HOJLXPDQG8.RUWRH[SDQGFXUUHQWSURSRVDOLQWKH
1HWKHUODQGV RU VOLJKWO\ UHYLVH 3RUWXJDO H[LVWLQJ RSWRXW PHFKDQLVPV %XOJDULD
'HQPDUNDQG1RUZD\DOVRKDYHVOLJKWO\YDU\LQJPRGHOVRIRSWRXWPHFKDQLVPV,Q
VRPH 06 VXFK DV*UHHFHDQG +XQJDU\ DQ RSWRXWPHFKDQLVP LV DYDLODEOH IRU
FRQVXPHUSURWHFWLRQEXWLWFDQRQO\EHXVHGDEVROXWHO\RULQSUDFWLFHLQWKHYDVW
PDMRULW\RIFDVHVWRREWDLQDQLQLWLDOGHFODUDWRU\MXGJPHQWDVRSSRVHGWRDGLUHFW
FODLP IRU GDPDJHV &RQVXPHUV DUH UHTXLUHG VXEVHTXHQWO\ WR UHWXUQ WR FRXUW WR
REWDLQWKHLUFRPSHQVDWLRQDUJXDEO\GHSULYLQJWKHPHFKDQLVPRIHIIHFWLYHQHVV 
7KHDFDGHPLFOLWHUDWXUHRQFROOHFWLYHUHGUHVVVHHPVWRXQDQLPRXVO\SRLQWWR
WKHYDOXHDQGXWLOLW\RIFROOHFWLYHRSWRXWPHFKDQLVPVEXW(8OHJLVODWRUVLQSDUWLFXODU
UHPDLQUHOXFWDQWWRHPEUDFHWKLVHYHQLQOLJKWRIWKHXQPLVWDNDEOHHYLGHQFHWKDWWKH
RSWLQ PHFKDQLVPV GR QRW ZRUN DQG FDQQRW ZRUN$W WKH YHU\ OHDVW LW PXVW EH
UHFRJQL]HGWKDWDQRSWLQPHFKDQLVPLVLQFDSDEOHRIRYHUFRPLQJUDWLRQDODSDWK\IRU
FODLPV OLPLWHG WR YHU\ VPDOO DPRXQWV ZKHUH WKH RSSRUWXQLW\FRVW RI REWDLQLQJ
LQIRUPDWLRQDQGWDNLQJWKHVWHSVQHFHVVDU\WRMRLQWKHDFWLRQH[FHHGVWKHSRWHQWLDO
EHQHILW 
1RQHWKHOHVVDOORZLQJRSWRXWUHSUHVHQWDWLYHDFWLRQVLVQRWDSDQDFHD$VWKH
ORZXVDJHDQGODFNRIVXFFHVVRIH[LVWLQJRSWRXWPHFKDQLVPVKDVVKRZQWKHUH
DUH PDQ\ RWKHU GHWDLOV ZKLFK ZLOO GHWHUPLQH WKH VXFFHVV RU IDLOXUH RI DQ\
UHSUHVHQWDWLYH PHFKDQLVP HYHQ DQ RSWRXW RQH 7KH GHWDLO RI WKH PHFKDQLVP
FUHDWHG LV FHUWDLQO\ FDSDEOH RI OLPLWLQJ WKH HIIHFWLYHQHVVRI WKH ULJKW WR FROOHFWLYH
UHGUHVV(FRQRPLFYLDELOLW\UHGXFWLRQRIILQDQFLDOULVNDQGSRVVLELOLW\RIUHFRXSLQJ
FRVWVLQFDVHRIYLFWRU\LVDSDUWLFXODUO\LPSRUWDQWFRQFHUQ%XWWKHOHJDOFXOWXUHDQG
DWWLWXGHRI MXGJHVWRZDUGVFROOHFWLYHUHGUHVVPD\DOVREHVLJQLILFDQW,QEULHI LW LV
DUJXDEOHEDVHGRQWKHHYLGHQFHRIOLWLJDWLRQSUDFWLFHWRGDWHIRUH[DPSOHLQWKH
8. WKDW SULYDWH HQIRUFHPHQW KDV EHHQ DQG SURPLVHV WR UHPDLQ IRU VRPH WLPH
DOPRVW HQWLUHO\ UHVHUYHG IRU WKH SURWHFWLRQ RI FRPSDQLHV ZLWK GHHS SRFNHWV
&ROOHFWLYHUHGUHVVPHFKDQLVPVDSSHDUWREHZRUNLQJHJLQWKHWUXFNVFDUWHODQG
SURPLVHWRFRPSHQVDWH60(VEXWRQO\LQIROORZRQDFWLRQVDQGZKHUHQRWVRVPDOO
FODLPVFDQEHEXQGOHGWRJHWKHUZLWKYHU\ODUJHFODLPV,WLVSHUKDSVLURQLFWKDWWKH
(XURSHDQ&RPPLVVLRQUHSHDWHGO\VWUHVVHVDQLQFUHDVHLQWKHZHOIDUHRIFRQVXPHUV
DV LWV XOWLPDWH JRDO EXW QRQH RI LWV GHFLVLRQV KDV HYHU OHG WR FRPSHQVDWLRQ RI
GDPDJHV WR HQG FRQVXPHUV DQG WKH 'DPDJHV 'LUHFWLYH SURSRVHG E\ WKH
&RPPLVVLRQIDLOHGWRDGGUHVVWKLVLVVXHHQWLUHO\ 
 
&RQFOXGLQJ5HPDUNV  
7KLV DUWLFOH KDV DQDO\VHG WKH LPSOHPHQWDWLRQ RI WKH (8$QWLWUXVW 'DPDJHV
'LUHFWLYH LQ WKH GLIIHUHQW OHJDO V\VWHPV RI D VHOHFWHG QXPEHU RI NH\ 06 DQG
DVVHVVHG LWVSRWHQWLDO LPSDFWRQSULYDWHHQIRUFHPHQWRI FRPSHWLWLRQ ODZ WKURXJK
GDPDJHVDFWLRQV7KH$QWLWUXVW'DPDJHV'LUHFWLYHLVRIWHQRYHUO\IRFXVHGRQSXEOLF
HQIRUFHPHQWFRQFHUQVDQGVXIIHUVIURPFRQVLGHUDEOHVKRUWFRPLQJVDOORZLQJIRUD
JUHDW OHYHORIKHWHURJHQRXVDSSOLFDWLRQRIDUWLFOHV7)(8 LQ WKH06)RU
PDQ\\HDUVWRFRPHFRXUWVZLOOEHIDFHGZLWKVXFFHVVLRQRIODZVLVVXHVZKHUHWKH
WHPSRUDOUXOHVYDU\GHSHQGLQJRQWKHOHJDOV\VWHP(YHQXQGHUWKHQHZUHJLPHD
 
 
 
ZLGH UDQJH RI GLIIHULQJ VROXWLRQV DFURVV WKH 06 ZLOO LQHYLWDEO\ EH SXW WR WKH WHVW
EHIRUHWKH&-(8ZKLFKZLOOKDYHWRHQVXUHUHVSHFWIRUWKHSULQFLSOHRIHIIHFWLYHQHVV
DQGWKHXQLIRUPDSSOLFDWLRQRI(8&RPSHWLWLRQ/DZDQG LWZLOOEH LQDSRVLWLRQ WR
GHWHUPLQHWKHQHZUHJLPH¶VVXFFHVVRUIDLOXUH2QHRIWKHLVVXHVWKDWZLOOQHHGWR
EH FODULILHG FRQFHUQV DWWULEXWLRQ RI OLDELOLW\ ZLWKLQ FRUSRUDWH VWUXFWXUHV IRU SULYDWH
HQIRUFHPHQWSXUSRVHV 
(YHQEHIRUHLWKDVEHHQDSSOLHGLWLVFOHDUWKDWWKHUHLVVFRSHIRULPSURYHPHQW
$SDUWLFXODUO\VWULNLQJJDSLVWKHDEVHQFHRIFRQFHUQIRUFRQVXPHUSURWHFWLRQPDGH
HYHQZRUVHE\WKHXQH[SODLQHGRPLVVLRQRIWKLV'LUHFWLYHIURPWKHORQJOLVWRI(8
OHJLVODWLRQVXEMHFW WRWKHQHZ&RPPLVVLRQSURSRVDORQ UHSUHVHQWDWLYHDFWLRQVIRU
FRQVXPHUUHGUHVV511RQHWKHOHVVWKHUHDUHSRVLWLYHVLJQVLQWKDWWKHUHLVHYLGHQFH
RIDFRQVLGHUDEOHQXPEHURISULYDWHGDPDJHVFODLPVDFURVVWKHQDWLRQDOFRXUWVRI
WKH(8±HVSHFLDOO\IROORZRQFDUWHOFDVHVIRULQVWDQFHIROORZLQJWKHWUXFNVFDUWHO
'HFLVLRQ52 ± ZKLFK PD\ OHDG WR VXFFHVVIXO GDPDJHV DFWLRQV DQG HQKDQFHG
DZDUHQHVVRIWKHSRWHQWLDOIRUWKLVW\SHRIUHPHG\ 
Furthermore, the new regime has introduced special rules for antitrust 
damages actions which derogate a great number of general principles and rules of 
the domestic legal orders of several MS. It is possible that the existence of these 
special rules in the legal orders of the MS, relating to access to evidence, to time-
barring, etc, which were introduced because they were deemed necessary to 
ensure the effectiveness of the rights being protected, will, in the long run, lead to a 
broader debate about the justification of the more restrictive general regimes in a 
number of MS. 
                                                          
51 Proposal for a Directive of the European Parliament and of the Council on representative actions 
for the protection of the collective interests of consumers, and repealing Directive 2009/22/EC, April 
11th 2018, COM(2018) 184 final. 
52 Decisions of the European Commission of July 19th 2016 and September 27th 2017 (AT.39824 
Trucks). 
 
